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[ Filed August 29, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JEROME S. MURRAY 
Shoreham Building 
Washington, D.C. 


Plaintiff 
vs. 


IRVING S. LICHTMAN 
3001 Davenport St., N. W. 
Washington, D.C. 


Defendant 


CIVIL ACTION NO. 2850-61 
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COMPLAINT ON AN INDEMNITY AGREEMENT 
AND FOR INTEREST, COSTS AND COUNSEL FEES. 

1. Jurisdiction is based upon Title 11, Sec. 301 of the District of 
Columbia Code (1951 Edition). The amount in controversy exceeds 
Three Thousand Dollars ($3,000.00). 

2(a) On, to wit, April 1957 the defendant received information re- 
garding real property located at 1801 K Street, N.W., Washington, D. C., 
from William L. Bush, of the firm of Weinberg & Bush, Inc., a corporation, 
in connection with a proposed lease-purchase of said property and there- 
after, in June, 1957, the defendant made a proposal to lease-purchase the 
property. 

(b) In the latter part of August, 1957 the defendant was eprreacted 
by the said Bush relative to the purchase of said property. : 

(c) At, to wit, the end of August, 1957 or early in September, 1957 
the defendant became interested in an outright purchase of the said prop- 
erty. 

(a) On, to wit, August 21, 1957, William L. Bush, of Weinberg & 
Bush, Inc., a corporation, called on the defendant to inquire if the def- 
endant were interested in attempting to purchase the said property from 
Parkwood Inc., a corporation, the owner of said property, at which time 
Bush submitted to the defendant certain purported rent rolls and opera- 
tions statements concerning the said property and also quoted the sum 
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of Seven Hundred Ninety-Five Thousand Dollars ($795,000.00) as the pur- 
chase price of the said property. 

3. On, to wit, September 25, 1957 the defendant submitted a con- 
tract to the plaintiff, Jerome S. Murray, for transmittal to the owners 
of the said property, to purchase the property at the price of Seven 
Hundred Seventy-Five Thousand Dollars ($775,000.00). At or about that 
time the defendant had some knowledge of an intent by the firm of 
Weinberg and Bush, Inc., to make some claim for payment arising out 
of the sale of the said property. 

4. On, to wit, September 27, 1957 a contract was executed by the 
defendant and Parkwood, Inc., owner of said property, for the purchase 
of said property for the price of Seven Hundred Seventy -Five Thousand 
Dollars ($775,000.00), net, no commission. 

5. On said date of September 27, 1957, prior to the final execution 
of said sales contract, the plaintiff raised the question and had a dis- 
cussion with the defendant regarding the payment of a fee cr commission 
to the firm of Weinberg and Bush, Inc. At that time the defendant agreed 
with the plaintiff that in consideration of the finalizing of the sale and 
purchase of said property for the price of Seven Hundred Seventy-Five 
Thousand Dollars ($775,000.00), net, that the defendant would indemnify 
the plaintiff from any claims that might arise or be brought against the 
plaintiff by said Weinberg and Bush, Inc., regarding the payment of a 
commission. 

6. At that time and at other times between September 27, 1957 and 
October 5, 1957 that defendant stated to the plaintiff that if a commission 
payment were to be required because of the sale of the said property, 
that the defendant would pay it. 

7. On, to wit, October 5, 1957 the defendant signed and delivered a 


written agreement of indemnification by which defendant agreed to in- 


demnify the plaintiff and save plaintiff harmless from any claim for com- 
mission which may be maintained against the plaintiff growing out of the 
purchase by the defendant of the said property in question. A copy of 
said agreement is attached hereto labeled Exhibit 1, and made a part 
hereof. 
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8. Thereafter, in Civil Action No. 342-58 in this Court, the firm of 
Weinberg and Bush, Inc., a corporation, sued the plaintiff, among others, 
including the defendant, for a commission arising out of the sale of the 
said property. The Court in that case dismissed the case against the 
defendant herein on opening statements. At the conclusion of that trial 
the firm of Weinberg and Bush, Inc., was awarded a judgment against 
Jerome S. Murray, this plaintiff, in the amount of Twenty Thousand 
Dollars ($20,000.00), plus costs, as payment due said corporation arising 
out of the purchase of the said property by the defendant, Irving S. 
Lichtman. This plaintiff appealed the said judgment but the United States 
Court of Appeals For The District of Columbia Circuit affirmed. 

9. As a result of the foregoing, this plaintiff has become liable 
for the payment of said judgment in the full amount of Twenty Thousand 
Dollars ($20,000.00), plus costs. Plaintiff has also been required to 
expend large sums of money for costs, attorneys fees, appeal bond and 
printing of briefs because of said action and appeal. 

10. The plaintiff has requested and demanded that the defendant 
abide by the terms of the indemnity agreement and pay the losses of the 
plaintiff, including the full amount of the judgment, with interest, and all 
fees and costs, but the defendant has failed and refused to make any such 
payment. 

11. Plaintiff avers that the deed to the said property, known as Lot 
58, Square 107, in the District of Columbia, was executed by Parkwood, 
Incorporated to Irving S. Lichtman and H. Max Ammerman, joint tenants, 
and recorded on October 16, 1957. Thereafter, by a certain trust agree- 
ment dated October 12, 1960 the said H. Max Ammerman and Irving S. 
Lichtman, the defendant herein, sold and transferred the equitable interest 
in the said property to DISC, Incorporated, a corporation, retaining the 
legal title to themselves. This trust instrument was acknowledged before 
a notary public on December 29, 1960 and recorded on February ‘3, 1961. 
The said H. Max Ammerman, and Irving S. Lichtman, informed the plain- 
tiff herein of said trust agreement and of the transfer of the interest in 
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of Seven Hundred Ninety-Five Thousand Dollars ($795,000.00) as the pur- 
chase price of the said property. 

3. On, to wit, September 25, 1957 the defendant submitted a con- 
tract to the plaintiff, Jerome S. Murray, for transmittal to the owners 
of the said property, to purchase the property at the price of Seven 
Hundred Seventy-Five Thousand Dollars ($775,000.00). At or about that 
time the defendant had some knowledge of an intent by the firm of 
Weinberg and Bush, Inc., to make some claim for payment arising out 
of the sale of the said property. 

4. On, to wit, September 27, 1957 a contract was executed by the 
defendant and Parkwood, Inc., owner of said property, for the purchase 
of said property for the price of Seven Hundred Seventy-Five Thousand 
Dollars ($775,000.00), net, no commission. 

5. On said date of September 27, 1957, prior to the final execution 
of said sales contract, the plaintiff raised the question and had a dis- 
cussion with the defendant regarding the payment of a fee or commission 
to the firm of Weinberg and Bush, Inc. At that time the defendant agreed 
with the plaintiff that in consideration of the finalizing of the saleand 
purchase of said property for the price of Seven Hundred Seventy-Five 
Thousand Dollars ($775,000.00), net, that the defendant would indemnify 
the plaintiff from any claims that might arise or be brought against the 
plaintiff by said Weinberg and Bush, Inc., regarding the payment of a 
commission. 

6. At that time and at other times between September 27, 1957 and 
October 5, 1957 that defendant stated to the plaintiff that if a commission 
payment were to be required because of the sale of the said property, 
that the defendant would pay it. 

7. On, to wit, October 5, 1957 the defendant signed and delivered a 
written agreement of indemnification by which defendant agreed to in- 
demnify the plaintiff and save plaintiff harmless from any claim for com- 
mission which may be maintained against the plaintiff growing out of the 


purchase by the defendant of the said property in question. A copy of 
said agreement is attached hereto labeled Exhibit 1, and made a part 
hereof. 
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8. Thereafter, in Civil Action No. 342-58 in this Court, the firm of 
Weinberg and Bush, Inc., a corporation, sued the plaintiff, among others, 
including the defendant, for a commission arising out of the sale of the 
said property. The Court in that case dismissed the case against the 
defendant herein on opening statements. At the conclusion of that trial 
the firm of Weinberg and Bush, Inc., was awarded a judgment against 
Jerome S. Murray, this plaintiff, in the amount of Twenty Thousand 
Dollars ($20,000.00), plus costs, as payment due said corporation arising 
out of the purchase of the said property by the defendant, Irving s. 
Lichtman. This plaintiff appealed the said judgment but the United States 
Court of Appeals For The District of Columbia Circuit affirmed. 

9. As a result of the foregoing, this plaintiff has become liable 
for the payment of said judgment in the full amount of Twenty Thousand 
Dollars ($20,000.00), plus costs. Plaintiff has also been required to 
expend large sums of money for costs, attorneys fees, appeal bond and 
printing of briefs because of said action and appeal. 


10. The plaintiff has requested and demanded that the defendant 
abide by the terms of the indemnity agreement and pay the losses of the 
plaintiff, including the full amount of the judgment, with interest, and all 
fees and costs, but the defendant has failed and refused to make any such 


payment. 

11. Plaintiff avers that the deed to the said property, known as Lot 
58, Square 107, in the District of Columbia, was executed by Parkwood, 
Incorporated to Irving S. Lichtman and H. Max Ammerman, joint tenants, 
and recorded on October 16, 1957. Thereafter, by a certain trust agree- 
ment dated October 12, 1960 the said H. Max Ammerman and Irving S. 
Lichtman, the defendant herein, sold and transferred the equitable interest 
in the said property to DISC, Incorporated, a corporation, retaining the 
legal title to themselves. This trust instrument was acknowledged before 
a notary public on December 29, 1960 and recorded on February 3, 1961. 
The said H. Max Ammerman, and Irving S. Lichtman, informed the plain- 
tiff herein of said trust agreement and of the transfer of the interest in 
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said property to DISC, Incorporated, and told this plaintiff that Twenty 
Thousand Dollars ($20,000.00) was being ear marked and set aside from 
the funds passing to said Ammerman and Lichtman because of said 
transfer of the property to DISC, Incorporated, and that the said ear- 
marked Twenty Thousand Dollars ($20,000.00) was to be applied to any 
payment that may be necessary because of the claim for commission 
made by Weinberg & Bush, Incorporated, a corporation, arising out of 
the sale of the said property from Parkwood, Incorporated to the def- 
endant, Irving S. Lichtman. 

12. Because of the failure and refusal of the defendant to comply 
with the terms of the indemnity agreement made between the parties, 
the plaintiff has suffered damage as follows: 

Amount of judgment $20,000.00 


Costs of plaintiff in Civil Action 
No. 342-58 plus appeal costs 936.90 


Costs of this plaintiff as a def- 
endant in Civil Action No. 342-58 
plus appeal costs 366.74 


Attorneys fees of this plaintiff 
for defense of Civil Action 
No. 342-58 and for appeal 1,909.00 


Interest on judgment of 

$20,000.00 from October 27, 1960. 

Wherefore, plaintiff demands judgment ot the defendant in the 
amount of Twenty Two Thousand Three Hundred Three Dollars and 
sixty-four cents ($22,303.64), plus interest on the judgment ot $20,000.00 


from October 27, 1960, plus costs of this action. 


/s/ Ioseph A. McMenamin 
Attorney for plaintiff 


ek Ok 
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EXHIBIT 1 


IRVING S. LICHTMAN ASSOCIATES 
1801 K STREET, N. W. 
WASHINGTON 6, D.C. 


October 5, 1957 


Mr. Jerome Murray 
501 - 7th Street, N. W. 
Washington, D.C. 


Dear Mr. Murray: 

You have requested that I give you a letter wherein I indicate that 
I will indemnify and save you harmless from any claim for commission 
which may be maintained against you growing out of my recent purchase 
of the Kedrick Building. I have no hesitancy in giving you this letter 
with the understanding that this indemnification is based upon your hav- 
ing advised me that the following facts are the true facts which existed 


as of the time of my entering into the contract for the purchase of the 


property from Parkwood, Inc. It is our further understanding, as is 
evidenced by your signature hereon noting your approval hereof, that my 
indemnity aforesaid is not operative in the event that facts should be 
proven in the event of a suit involving a claim for a commission which 
materially changes, in legal effect, the situation as is presented herein- 
after. 

Weinberg and Bush submitted my purchase-lease offer for the 
Kedrick Building to Phillips Properties in June of 1957. Sometime after 
this offer was submitted, Mr. Jerome Murray, acting as a friend of Mr. 
Victor Orsinger, President of Parkwood, Inc., received information 
from Phillips Properties that I had an eight-year lease on my suite in 
the Kedrick. Phillips Properties had submitted a second lease for my 
approval although the lease presently in force for the space I occupy in 
the Kedrick was implemented in March of 1957. Miss Byars, acting for 
Phillips Properties, had refused to disclose the provisions of the second 
lease to Mr. Murray and also advised Mr. Murray that H. Max Ammerman 
was my attorney. Mr. Murray then called on Mr. Ammerman at his office 
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in the Investment Building for the purpose of determining the contents 

of the second lease. At the time of his visit to Mr. Ammerman, Mr. 
Murray told Ammerman that Parkwood, Inc. had made an offer to pur- 
chase the Kedrick Building from Phillips Properties which offer had been 
accepted by the owners of the Kedrick Building on May 15, 1957. Mr. 
Ammerman expressed surprise in view of the fact that he and I under- 
stood that my offer was still under consideration by Phillips Properties. 
Mr. Murray indicated his dissatisfaction with Parkwocd's purchase 
because of my long-term lease and indicated that he had suggested that 
Parkwood not settle for the property because of the lease. Later, and 
against Mr. Murray's suggestion, Parkwood settled for the property on 
August 14, 1957, but did not authorize release of the proceeds of the 
sale until approximately August 26, 1957. 

Thereafter Mr. Murray and Mr. Ammerman entered into negotia- 
tion, back and forth, in which I subseque ntly joined, looking to my pur- 
chase of the Kedrick from Parkwood. This ultimately resulted inthe sign- 
ing of a contract on September 27, 1957, between Parkwood, Inc. and 
myself for the purchase of the Kedrick Building from Parkwood, Inc. 

During the course of the negotiations between Murray, Ammerman 
and myself, Murray advised Ammerman or the undersigned that the 
following had taken place: On August 15th Murray learned of the exist- 
ence of my lease when he examined same at the office of Phillips Propert- 
ies with Miss Byars. ' Miss Byars told Murray at that meeting that I was 
interested inthe purchase of the Kedrick and suggested that Murray sell 
the property to me. She also told Murray that Ammerman represented 
me but Murray did not learn, however, that Weinberg and Bush were 
also interested in the matter until Bush apprised Murray of this fact. 
Bush gave Murray a copy of my lease-purchase offer which had been 
submitted to Phillips Properties. Thereafter Mr. Murray contacted 
Mr. Ammerman as is indicated hereinbefore and shortly thereafter Mr. 
Murray learned that Mr. Bush had been advised by Mr. Ammerman of 


the existence of the outstanding contract between Parkwood and Phillips 


Properties. Mr. Murray then learned from Mr. Dooley, of Mr. Orsinger's 
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office, that Mr. Bush had called and told Mr. Dooley that he had a client 


interested in the building. Bush did not mention my name to Dooley. 

Dooley told Murray at the same time that he had told Bush that 
because of the hassle pertaining to settlement, involving my lease, 
Parkwood was in no position to discuss the matter with Bush. Bush 
asked Dooley if the property was on the market and its price. Dooley 
said that he had nothing to do with the operational aspects of Parkwood, 
Inc. and mentioned that Mr. Orsinger handled such affairs, suggesting 
to Bush that if there was a proposal that Bush wished to make it should 
be submitted to Mr. Orsinger. At this time, and up to the time of the 
signing of my contract with Parkwood, Inc., Mr. Dooley told Murray that 
he had never at any time authorized either Mr. Weinberg or Mr. Bush 
to sell the property or offer it for sale and, in fact, Mr. Dooley stated 
that he had had no further contact with either Weinberg or Bush. 

Mr. Orsinger also advised Mr. Murray that never, at any time, had 
he spoken with either Weinberg or Bush, either individually or as repre- 
senting Parkwood, Inc., with respect to any aspect of a sale and/or lease 
of the Kedrick, nor had he authorized Weinberg or Bush to lease or offer 
the building for lease nor had he authroized Weinberg or Bush to sell 
or offer the property for sale. 

Mr. Murray stated that he is not a real estate broker in the District 
of Columbia or elsewhere, was appearing in this matter to advise a friend, 
Mr. Orsinger, with respect to the purchase by Parkwood of the building 
from Phillips Properties and had no interest whatsoever either by way 
of participation in the proceeds or the sharing of a commission. Mr. 
Murray also stated that he at no time had the right to, nor did he authorize 
Weinberg or Bush, orally or in writing, to attempt to finda purchaser or 
lessee for the property. Mr. Murray stated to Mr. Bush that he felt that 
Bush should submit to Mr. Orsinger a net deal. 

About the time that Parkwood had concluded that it would complete 
settlement on the property, Mr. Murray had occasion to be at the office 
of Weinberg and Bush on other business at which time Mr. Bush told Mr. 


Murray that his firm had submitted my original offer to Miss Byars. 


At the same time, upon Mr. Bush's request, Mr. Murray gave him a 
copy of such operating figures for the Kedrick as he had at the time 

and Mr. Bush gave Mr. Murray photostatic copies of my offer to Miss 
Byars which included operating figures that he, Bush, had been able to 
obtain. Up to this occasion Mr. Murray had not learned that my offer 
had been submitted through Weinberg and Bush and it did not come out 
until in the course of Mr. Murray's discussion with Weinberg and Bush 
when the papers aforesaid were passed back and forth at which time 
Mr. Weinberg stated that if Mr. Bush were to interest me in buying 

the property from Parkwood that it would be wise for him to work 
through Mr. Ammerman, because Bush would not be able to get me to 
pay $25,000 to Orsinger and also pay a commission to Weinberg and 
Bush as Mr. Murray had already told Weinberg and Bush that Orsinger 
would consider no less than $25,000 net. Weinberg, further, told Bush 
that he, Bush, would be lucky if he could get $5000, and that Bush should 
go to Mr. Ammerman as Mr. Ammerman understands this type of nego- 
tiation. 

Mr. Murray and Mr. Ammerman had theretofore started negotiations 
which later culminated in my purchase of the property from Parkwood. 
From this point until the conclusion of negotiations between Mr. Murray, 
Mr. Ammerman and myself, Mr. Murray received no telephone or other 
communications from Weinberg or Bush and Mr. Murray had no communi- 
cation with, nor had he written Weinberg and Bush, except as follows: 

1. On either the 6th or 9th of September 1957, Mr. Bush called 
Mr. Murray at his home one evening and stated that he had a prospect 
interested in leasing the whole building and wanted Mr. Murray to dis- 
cuss such lease with Mr. Orsinger. Mr. Murray asked if the tenant was 
the American Chemical Society and when Mr. Bush advised that it was, 
Mr. Murray said that Weaver Bros. and William T. Altoff were already 
negotiating with the American Chemical Society for the lease of the entire 
building; 


2. Again on the 26th of September, 1957, Mr. Murray saw Mr. 
Bush at the Statler Hotel at a luncheon with several other gentlemen, 
at which time during the course of a conversation, Mr. Murray told Mr. 
Bush that he had just left me and Mr. Ammerman and that we had almost 
concluded a transaction. Mr. Bush made no comment other than some- 
thing to the effect that he had not heard from me. | 

On the Monday evening following the Friday on which the contract 
was signed, Mr. Bush called Mr. Murray to determine the status of the 
American Chemical Society lease at which time Mr. Murray told him 
that the sales contract had been signed between Parkwood and myself, 
and that the lease for the American Chemical Society had been signed 
that day. Mr. Bush said, "Where does that leave me,".or words to that effect 
and said also to Mr. Murray, "You should have taken steps to protect me," 

After the time that Mr. Bush had gotten information from Murray 
and had indicated that he was interested in leasing the property, he had 
several discussions with Mr. Altoff and wanted to know the status of 
the lease so that he could either attempt to lease the building to one 
large tenant, or, in the event a lease negotiation with American Chemical 
Society was consummated, so that he could submit the building to his 
clients for sale, never mentioning any particular one by name. | 

After the incident in the office of Weinberg and Bush when Weinberg 
had indicated that Mr. Bush should discuss the matter with Mr. Ammerman, 
Mr. Bush knew that Mr. Murray and Mr. Ammerman were discussing the 
possibility of sale of the property and knew also that Mr. Ammerman and 
Mr. Murray were working in connection with Mr. Murray's Holmes prop- 
erty and that at no time after this incident in the office of Weinberg and 
Bush until the time that Mr. Murray told him of the completion of the 
sale to me, did Mr. Bush ever mention me as a prospect, but in fact re- 


ferred from time to time to his prospective "clients" or prospective 


"lessees". 
Very truly yours, 


/s/ Irving S. Lichtman 
APPROVED: 


/s/ Jerome S. Murray 


[ Filed October 6, 1961] 


ANSWER 
First Defense 


The Complaint fails to state a claim against defendant upon which 
relief can be granted. 
Second Defense 


1. The allegations of paragraph 1 of the Complaint are admitted. 

2(a). Defendant admits that in June, 1957 he made a proposal to 
lease-purchase the property in question, but denies the remaining allega- 
tions of paragraph 2(a) of the Complaint. 

2(b). Admitted. Defendant alleges that at this time, he had already 
learned that the property had been sold to Parkwood, Inc. and that 
Parkwood, Inc. was interested in selling the property. 

2(c). Admitted. Defendant became interested in an outright pur- 
chase of the said property when he learned of the prospect of leasing 
the property for a relatively long term at a substantial increase in the 
operating income. 

2(d). Admitted. 

3. Defendant admits the allegations of the first sentence of para- 
graph 3 of the Complaint. Defendant denies the remaining allegations of 
paragraph 3, except that he admits that after September 27, 1957, the 
date of execution of the sales contract for the prcperty in question be- 
tween defendant and Parkwood, Inc., there was some conversation re- 
garding the making of a payment to the firm of Weinberg & Bush, Inc. 
in connection with the sale of the said property. 

4, Admitted. Defendant alleges, however, that the seller, Parkwood, 
Inc., placed in the contract the provision "net, no commission". 

5. Denied. 

6. Denied. 

7. Defendant admits the execution by him of Exhibit 1 attached to 
the Complaint, but denies the remaining allegations of paragraph 7, and 
avers that such remaining allegations amount to conclusions cf law which 
defendant is not required to answer. 
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8. Denied, except as follows: Weinberg & Bush, Inc., in this 
Court, sued plaintiff, the seller, and defendant for a broker's commission, 
and later amended its Complaint by adding a second cause of action, solely 
against plaintiff; it alleged that plaintiff was liable to the broker for : 
breach of his warranty of authority to hire the broker. The Court dis- 
missed the case against defendant herein on opening statements. At the 
conclusion of the trial the Court found as a fact, inter alia, that plaintiff 
had hired Weinberg & Bush, Inc. as broker but that plaintiff had had no 
authority to do so; the Court therefore concluded that the seller, Parkwood, 
Inc., was not liable for commission, because it had not hired the broker 
or authorized plaintiff to do so; and that plaintiff Murray alone was liable, 
for breach of his warranty of authority. Weinberg & Bush, Inc. was award- 
ed a judgment against plaintiff Murray in the amount of Twenty Thousand 
Dollars ($20,000.00) plus costs. Plaintiff Murray appealed the judgment 
against him and Weinberg & Bush, Inc. appealed fromthe Court's dis- 
missal of the Complaint as to Parkwood, Inc. and defendant Lichtman. 
The Court of Appeals affirmed in all respects. | 
9, Defendant admits that plaintiff has become liable for the pay- 

ment of said judgment inthe amount of Twenty Thousand Dollars | 
($20,000.00), but denies that said judgment resulted from any act of 
defendant. : 

10. Denied. 

11. Denied. 

12. Denied. 

Third Defense 


Plaintiff's claim is barred by res judicata or collateral estoppel. 


Fourth Defense 
Plaintiff's claim is invalid because the contract of indemnity sued 
on by plaintiff was not supported by consideration. | 
NEWMYER & BRESS 
/s/ David G. Bress 
/s/ Lucien Hilmer 
/s/ J. H. Krug 


= £2 ; * * x 
ISGHESGRG Gs SESS Attorneys for Defendant. 


[ Filed March 13, 1962] 


DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT UNDER RULE 56 OF FEDER- 
AL RULES OF CIVIL PROCEDURE 
The defendant respectfully moves the court, pursuant to Rule 56 of 

the Federal Rules of Civil Procedure, to enter a summary judgment in 
defendant's favor, dismissing the action, on the ground that there is no 
genuine issue as to any material fact and that defendant is entitled to a 
judgment as a matter of law. 


This motion is based upon: 
1. The pleadings, including Exhibit 1 attached to the complaint. 


2. The findings’ and conclusions of Judge Hotlzoff in Weinberg & 
Bush, Inc., et al, vs. Murray, et al, Civil Action No. 342-58, reported 
in 188 F. Supp. 263. 


3. The decision of the United States Court of Appeals for the 
District of Columbia Circuit on appeals from the judgments entered by 
Judge Holtzoff, reported in 293 F. 2d 158. 


4. Defendant's memorandum in support of this motion, including 
Exhibit A attached thereto. 
NEWMYER & BRESS 
/s/ David G. Bress 


/s/ Lucien Hilmer 
xe 
Attorneys for Defendant. 
[Certificate of Mailing] 


[ Filed March 22, 1962] 


POINTS AND AUTHORITIES IN OBJECTION 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Plaintiff objects to defendant's motion for summary judgment and 


asks that it be denied for the following reasons: 


1. There are genuine issues of material facts which must be re- 


solved, namely: 


(a) Whether the defendant indemnified the plaintiff against any 
and all claims of any nature whatsoever that might have develop- 
ed from the sale of the Kedrick building from Parkwood, Inc. to 
the defendant. 


(b) Whether the said indemnification was made orally prior to 


the sale of said property. 


(c) Whether the said oral indemnification was for a valuable 


consideration. 


(4) Whether the defendant set aside certain funds from the sale 
of the said property to DISC, Incorporated, for the purpose of 
paying any claims that might have arisen out of the sale of the 
property from Parkwood, Inc. to the defendant. 


2. Reference is made to the affidavit of the plaintiff attached here- 


to and made a part hereof and the further reasons therein stated. 


3. Orvis v. Brickman 95 F. Supp. 605, affirmed 90 U.S. App. 
D.C. 266, 196 F. 2d 762. 
/s/ Joseph A. McMenamin 


[Certificate of Service] 


[ Filed March 22, 1962] 


AFFIDAVIT OF JEROME S. MURRAY 

IN OPPOSITION TO DEFENDANT'S 

MOTION FOR SUMMARY JUDGMENT 
District of Columbia, SS: 

Jerome S. Murray, being first duly sworn on oath deposes and says 
that he is the plaintiff named inthe above-entitled cause and that he makes 
this affidavit in answer to and in opposition to the motion of the defendant 
for summary judgment. 

1. Plaintiff avers that on September 27, 1957 before the contract 
was executed by the defendant, Irving S. Lichtman, and Parkwood, Inc., 
for the purchase of the Kedrick Building, property at 1801 K Street, N.W., 
Washington, D. C., the plaintiff had a conference with the defendant, Dr. 
Lichtman, in his office in the said Kedrick building. H. Max Ammerman, 
the attorney for defendant, Dr. Irving S. Lichtman, was also present. 

The plaintiff asked Dr. Lichtman and Mr. Ammerman how they proposed 
to deal with any claim that might be made by Weinberg and Bush, Inc. 
arising out of the sale of the property. The plaintiff stated to Dr. Lichtman 
and Mr. Ammerman that he would not take the contract to Mr. Victor 
Orsinger, president of Parkwood, Inc., the seller of the property, until 
he was assured that any claims made by Weinberg and Bush, Inc. would 
be paid by the defendant, the purchaser of the said property. The plain- 
tiff told the defendant and Attorney Ammerman that the seller, Parkwood, 
Inc., was insisting upon a net sale price of $775,000.00 and that if any 
money had to be paid to Weinberg and Bush, Inc. on any claim arising 

out of their efforts or services in the matter, it would have to be added 
to the sales price in the contract and paid by the defendant, the buyer. 
The plaintiff also discussed with the defendant and his said attorney 

that Weinberg and Bush, Inc., acting as a broker, had offered the said 
property to the defendant, as purchaser, for the sum of $795,000.00; 

that the difference of $20,000.00 represented the commission that would 
be claimed by Weinberg and Bush, Inc., as brokers. 
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2. Plaintiff further avers that at this time, inthe said conference, 
the defendant Dr. Lichtman, and his attorney, Mr. Ammerman, stated 
that they did not think that Weinberg and Bush, Inc. was entitled toa 
commission in the transaction. Thereupon, plaintiff stated that since 
he was uSing his good offices in carrying the contract back and forth 
betweenthe parties, there was a possibility that he might be held liable 
in some way on a claim that might be brought by Weinberg and Bush, 
Inc.. Plaintiff stated to defendant that if Weinberg and Bush, Inc. were 
owed anything out of the transaction they should be paid. Plaintiff told 
the defendant and Attorney Ammerman that he did not want to take the 
contract back to Parkwood, Inc. for further action until he was sure 
that Weinberg and Bush, Inc., was taken care of and that any of its claims 
would be satisfied. : 

3. The plaintiff further avers that at that time the defendant, Dr. 
Irving S. Lichtman, and his attorney, H. Max Ammerman, stated to the 
plaintiff, that in consideration for his taking the contract back to Mr. 
Orsinger, of Parkwood, Inc., in its then present form, namely, a sale 
price of $775,000.00, rather than the sum of $795,000.00 as was required 
by Weinberg and Bush, Inc., the defendant would pay any claims that had 
to be paid to Weinberg and Bush, Inc.; that if any money was required to 
be paid to them, the defendant would pay it; and that the plaintiff would 
not be hurt but would be saved harmless by the defendant. 

4. Plaintiff avers that the defendant's attorney, H. Max Ammerman, 
was representing the plaintiff as attorney in another matter at that time 
and the plaintiff, thereupon, relying upon the verbal assurances made by 
the defendant and by the defendant's attorney, made in the presence of 
the defendant and on behalf of the defendant, took the contract to Orsinger, 
of Parkwood, Inc., in the sum of $775,000.00, net. 

5. Plaintiff states that the consideration for the indemnification 
made by the defendant at that time was the sum of $20,000.00, which was 
the sum gained by the defendant by having the contract of sale executed 


by the parties in the said reduced amount. The contract of sale was sign- 
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ed by the seller and the defendant, as purchaser at a later time on that 
same day of September 27, 1957. 

6. Thereafter, upon inquiry made by the plaintiff, the said H. Max 
Ammerman, acting on behalf of the defendant, on several occasions, 
assured the plaintiff that he would be saved harmless in the matter, 
stating: ‘You won't get hurt” or some similar words. 

7. In addition to the verbal contract of indemnification made by 
the defendant to the plaintiff, the said defendant also signed and delivered 
to the plaintiff a written statement of indemnification dated October 5, 
1957, the same being labeled as Exhibit 1. and made a part of plaintiff's 
complaint herein. This was signed and delivered before the settlement 
date of October 15, 1957. 

8. The plaintiff avers that attorney H. Max Ammerman reviewed 
the written and signed indemnification paper dated October 5, 1957 and 
plaintiff was under the impression that in so doing, the said attorney 
was representing plaintiff and Dr. Lichtman, in that phase of the matter. 

9. Plaintiff states that according to his best knowledge, information 
and belief, the defendant, Dr. Lichtman, also indemnified Parkwood, Inc., 
the seller, for any claims which might be asserted against the said seller 
by Weinberg and Bush, Inc., arising out of the transaction. 

10. Thereafter, in civil action No. 342-58, Weinberg and Bush sued 
the plaintiff, the defendant, Parkwood, Inc., and H. Max Ammerman, 
claiming $20,000.00 as being due to them arising out of the transaction. 
Plaintiff avers that at the suggestion and instigation of H. Max Ammerman, 
who was acting as attorney for himself and for Dr. Lichtman, it was 
agreed between the defendants in that action that they would all stick to- 
gether in presenting a united front against the plaintiff, Weinberg and 
Bush, Inc. Plaintiff avers that in so doing, the said H. Max Ammerman 
again assured the plaintiff herein, Jerome S. Murray, that he would not 
get hurt but that if any payment had to be made it would be made by Dr. 
Lichtman. 


11. Plaintiff avers that to this end of adopting a united front by all 
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defendants against Weinberg and Bush, Inc., the plaintiff herein, Jerome 
S. Murray, was originally represented by June L. Weiner, an associate 
in the law office of Victor Orsinger, president of Parkwood, Inc., located 
at 1604 K Street N. W. Washington, D.C.; that Parkwood, Inc. was repre- 
sented by Orsinger and Dooley of the same address; and that Mr. H. Max 
Ammerman represented both himself and Dr. Lichtman. 

12. Plaintiff states that he thereafter retained Mr. Denis K. Lane 
to represent him in said action and that Mr. Lane, at the suggestion of 
Mr. Ammerman, entered into an agreement with Dr. Lichtman and Mr. 
Ammerman that the plaintiff herein would not assert any cross-claim 
for indemnification against Dr. Irving Lichtman in the said civil action 
No. 342-58, so that all defendants in that action could continue to present 
a united front against Weinberg and Bush, Inc., the plaintiff therein. The 
defendant, Dr. Lichtman, by and through his counsel, H. Max Ammerman, 
agreed that no defense of the statute of limitations would be asserted 
between the parties defendant on any indemnification agreements ‘made 
by Dr. Lichtman. 

13. According to this plaintiff's best knowledge, information and 
belief, a similar agreement not to assert any cross-claim for indemni- 
fication vis-a-vis the defendants Parkwood, Inc. and Dr. Lichtman, was 
entered into by attorney Dooley and Mr. Ammerman. 

14. Plaintiff avers that before the trial of the case in Civil Action 
No. 342-58 was held, the defendant herein, Irving S. Lichtman, and his 


attorney, H. Max Ammerman, told this plaintiff that the said property 


had been transferred to DISC, Inc. and that sufficient funds were set 
aside from that transaction to be paid on any claim that would have to be 
paid to Weinberg and Bush, Inc. arising out of the sale of the property 
or of said case then in litigation. 

15. Plaintiff avers that on, to wit, October 15, 1957, the very day 
that the defendant Lichtman bought the said property from Parkwood, Inc. 
for $775,000.00, he added H. Max Ammerman as a co-partner on the deal; 
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that the deed was made in the joint names of Lichtman and Ammerman; 
and on that same day Lichtman and Ammerman sold and transferred the 
said property to DISC, Inc. for the sum of $820,681.00, an increase of 
$45,681.00. Dr. Lichtman is president of DISC, Inc. and H. Max 
Ammerman is an officer of that corporation. 

16. Plaintiff states, upon information and belief, that in the 
Securities and Exchange Commission, Washington, D.C., there is on 
file an application by DISC, Incorporated requesting permission to issue 
a public offering of common stock. The case is No. 2-16370. In said 
case it is stated that the Kedrick building was aconired by DISC, Incor- 
porated as a joint-venture on October 15, 1957 and that the cost to the 


present owner was $820,681.00. The file also refers to litigation pend- 


ing involving a claim of $20,000.00 allegedly due in connection with the 
joint ventures acquisition of the Kedrick building in 1957. 

17. This plaintiff avers that he received absolutely no money out 
of the whole transaction but, tothe contrary, has hada judgment entered 
against him in the sum of $20,000.00 in Civil Action No. 342-58, whereas, 
the defendant Lichtman has gained in that said amount and more, at the 
expense of this plaintiff. 

/s/ Jerome S. Murray 
District of Columbia, SS: 
[JURAT - dated March 19, 1962] 


[ Filed March 27, 1962] 


DEFENDANT'S CONSENT TO AMENDMENT OF COMPLAINT 
AND MOTION FOR SUMMARY JUDGMENT THEREON 

The defendant hereby consents to the amendment of the Complaint, 
as requested in the plaintiff's Motion for Leave to Amend the Complaint 
by adding a second alleged cause of action. 

Said Motion for Leave to Amend the Complaint, according to the 
plaintiff's points and authorities, was necessitated by the defendant's 
pending Motion for Summary Judgment directed to the alleged cause of 
action contained in the original Complaint. 

The defendant hereby moves, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, for summary judgment on the alleged second 
cause of action contained in the amendment to the Complaint. The def- 
endant respectfully refers to and incorporates herein by reference the 
papers heretofore filed by him in connection with his Motion for Sum- 
mary Judgment on the original Complaint. Said Motion for Summary 


Judgment applies with equal force to the alleged second cause of action 
contained inthe amendment to the Complaint. 


NEWMYER & BRESS 
/s/ David G. Bress 


/s/ Lucien Hilmer 


Attorneys for Defendant 
* KOK 


[Certificate of Mailing] 


[ Filed March 28, 1962] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT UNDER RULE 56 


The plaintiff moves the Court to enter summary judgment for the 
plaintiff in accordance with Rule 56 of the Federal Rules of Civil Proceedure. 


/s/ Joseph A. McMenamin 


Attorney for Plaintiff 
* ke 


[Certificate of Service] 


[ Filed April 5, 1962] 


MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 
I 

The contract of indemnification made orally by the defendant, 
Irving S, Lichtman, prior to the signing of the contract for the purchase 
of the Kedrick Building, was a contract made for the purpose of saving 
the plaintiff, Jerome S. Murray, harmless from the payment of any 
money which the plaintiff might be required to pay and was not limited 
merely to a claim for "commission" arising out of the transaction, 

Reference is made to the affidavit of the plaintiff, Jerome S. 
Murray, regarding the time and circumstances surrounding the making 
of the oral indemnity contract. 


The Court is also requested to take judicial notice of the transcript 


of the record of testimony and of the depositions in the case of Weinberg 
and Bush, Inc. vs. Jerome S. Murray, et al, Civil Action No. 342-58. 


The testimony of the defendant, Irving S. Lichtman, given in that 
case corroborates the statement made by the plaintiff, Jerome S. 
Murray, in his affidavit that the said defendant, Lichtman had agreed to 
pay whatever payment might be necessary in the transaction regarding 
the Kedrick Building ‘and that the said payment was not restricted solely 
to a commission. 

At page 215 of the transcript, the defendant, Lichtman, testified 
as follows: 

"@, When the contract was amended and agreed upon on 
September 27, 1957, is it not a fact that the matter of payment of a 
commission to Weinberg and Bush came up and was discussed?" 

"A, (By Lichtman) May Iask a question? Is that fair? 
In order to clarify my own thinking, there is a question of the term, 
Your Honor, that I am not sure.” 

THE COURT: "If you are not sure as to what the question 


means, you can ask a question to have it clarified, of course." 
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THE WITNESS: (Lichtman) "Well, if you restrict your 
question to the language of commission, then I have got to respond in 
one fashion, But if you ask is it a case that there was discussion with 
reference to the payment to be made, then I have another." 

At page 216 the following appears: 

BY MR. EARNEST: 

"Q, My question is, when you came to sign the contract of 
September 27, 1957, was or was not the matter of the payment of a 
commission to Weinberg and Bush discussed?" 

"A, Well, I stand where I stood before, Mr. Earnest, I 
don't want to fence with you." 

At page 217 of the transcript the following appears: 

BY MR, EARNEST: 

"Q, Well, I will stick first to the question as put, commission. 
Was there any such discussion had?" : 

"A, No, there was no discussion of commission, Mr, Earnest, 

"Q, Did either you or Max Ammerman say at that time that 
if any commission were due, that you would pay it?" | 

"A, There was a time that it was said that if a Een 
were to be required, that we would pay it.” 

"Q, Yes, sir?" 

‘A, And when I say 'we', I mean here myself and Mr. 
Ammerman as my attorney, representing me, speaking for me." 

Further corroboration of the plaintiff's case is found in the testi- 
mony of the defendant, Lichtman, given in his deposition made March 31, 
1958, which is filed in the aforementioned Civil Action No. 342-58 where, 
at page 23 thereof, the following appears: 

"Q, Prior to the time the contract was executed, was there 


any discussion between any of you present with reference to the payment 


of a commission to Weinberg and Bush?" 
"A, Prior to that time?" 
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"Q@, At the time, at the time of your conference at which 

the contract was signed." 
At page 24 

"A, There may have been some statement made at that time, 
if it wasn't at that time, it was later and what we referred to was not a 
commission.” 

"Q, How was it referred to, Doctor Lichtman?" 

"A, Substantially in the context of the possibility that there 
might have been some moral obligation to Mr. Bush that I would like to 
expand on the -- " 

"Q, (Interposing) Answer my question; moral obligation 
on the part of whom?" 

"A, Of myself,” 

* * * * * 

THE WITNESS: 'The morality did not involve my obligation 
as it relates to the payment of a commission, but from time to time, 
Mr. Bush had presented proposals to me, and I felt that it would be good 
business perhaps to consider him here, even though the purchase was 


concluded on a totally different basis than we had ever discussed it 


with him, Beyond that, he and his family were patients of mine, and I 
didn't want to have any tensional status between us, but more signifi- 
cantly than that, there had been rumbling regarding a legal action and 
it was my feeling that perhaps it would be advisable, within the context 
of the people involved, to make a move in the direction of stopping such 
rumblings through the route of a payment, not of a commission, but of 
a payment." 
At page 26 of the said deposition the following appears: 

"Q, How did you become aware there were legal rumblings 
going on?" 

A, It came to me through other sources." 

"Q, Prior to September 27th?" 

"A, That's right." 
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From the foregoing it can be seen that the defendant, Lichtman, was 
aware that a payment might be due Weinberg and Bush, Inc., and that 
there was some "rumbling" of a legal action regarding the said payment, 
prior to September 27, 1957, the date of the signing of the Kedrick 
Building contract. | 

Because of this awareness on the part of the defendant, the contract 
of indemnity entered into by the parties was so broad that it included 
all claims that may have been made against the plaintiff, Murray, both 
for tort actions as well as a claim for commission. : 

It has been held that an indemnity agreement may be so broad and 
comprehensive that, although it contains no express stipulation indemni- 


fying against a party's own negligence, or tort, nevertheless it accompli- 


shes the same purpose. 

Princemont Const. Co. v. Baltimore and O.R. Co, 131A ond 877. 
(D.C. Mun. App); District of Columbia v. General Heating Engineering 
Co, 168A 2nd, 903 (D.C. Mun. App.) . 

Had the defendant, Lichtman, wished to limit the scope of the intent 
for payment, arising out of the Kedrick Building transaction, he could 
have done so. But he did not. To the contrary he has stated that he 
realized there may have been a moral obligation to make some payment 
to Weinberg and Bush, Inc., not necessarily a commission. His per- 
sistant avoidance of the term "commission" indicates clearly the broad 
and comprehensive intent of the indemnification given to Murray the 
plaintiff herein. : 

The rule that an indemnitor is held only by his express words of 
his promise does not entitle him to demand or take an unfair and 
strained interpretation in order that he may be released from the 
obligation he has assumed, The Employers Liability Ins, Co. vs. Tebbs 
137 F. Supp. 869. 

In 27 American Jurisprudence, Sec. 13, page 462 it is stated: 

"Contracts of indemnity, therefore, must receive a reasonable 
construction so as to carry out, rather than defeat, the purpose 
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for which they were executed. To this end they should neither, on 

the one hand, be so narrowly or technically interpreted as to 

frustrate the obvious design, nor on the other hand, so loosely or 
inartifically as to relieve the obligor from a liability within the 
scope or spirit of their terms.” 

(citations) 

0 

There was 2 valid and sufficient consideration for the indemnity 
contract entered into be the defendant Lichtman whereby he agreed to 
save the plaintiff Murray harmless from any loss. 

Reference is again made to the affidavit of the plaintiff wherein it 
is stated that in consideration for his taking the contract for the sale of 
the Kedrick Building back to Orsinger of Parkwood, Inc., in the form 
requiring a sale price of $775,000.00 rather than a sale price of 
$795,000.00, the defendant Lichtman agreed that he would save the 
plaintiff harmless in the transaction and that if any money had to be 
paid to Weinberg and Bush, Inc., the defendant would pay it. The 
affidavit further shows that the plaintiff, Murray, received no money 
from the transaction but was merely using his good offices between the 
parties. To this extent the carrying of the contract back and forth was 
in effect a detriment to the plaintiff. 

Ample evidence of the gain or benefit that the defendant, Lichtman, 
stood to derive from the transaction as it then occurred is shown in the 
aforementioned record of proceedings in the said Civil Action No. 
342-58 where it is shown that the defendant could well afford to give the 
promise of indemnification to Murray, as he did, At page 217 of the 
transcript, the defendant, Lichtman, testified as follows: 

"Q, What price was quoted to you for this property by Mr. 
Bush or Mr. Weinberg when they contacted you around August 21, 1957?" 
"A, $795,000.00." 


"Q, And you were told by Mr. Bush, were you not, that this 
included a commission to his firm of $20,000.00?" 
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"A, Irecall only $795,000.00 as being the purchase ee 


Mr. Earnest." 

The evidence in the said trial showed that as a result of the 
plaintiff, Murray, taking the contract back to Orsinger of Parkwood, Inc., 
as he was asked to do on September 27, 1957, the defendant, Lichtman, 
later concluded the deal whereby he purchased the Kedrick Building 
for $775,000.00. 

It has been decided in law that a benefit to the promisor or a 
detriment to the promisee is a sufficient consideration for a contract. 
Sufficient consideration may consist in some responsibility suffered 
or undertaken by the promissee, especially if done for the benefit of 
the one making the promise. 12 American Jurisprudence Sec. 79, P. 570 
et seq. 
Accordingly it can be seen from the facts and circumstances of the 
whole proceedings that the plaintiff, Murray, as the promissee, under- 
took some responsibility in the transaction for the benefit of the prom- 
issor, thedefendant, Lichtman, who gained $20,000.00 thereby, and there- 
fore there was ample, good and sufficient consideration for the contract 
of indemnity entered into between the parties. 

The case of Thermoid Co. v. Consolidated Products, Inc. av. J. 1951) 
81 A 2d 473 was one which sustained a verbal contract of indemnity to 
hold a party harmless in a real estate transaction. In that case the court 
stated: 

"It is well established that an indemnity agreement may be separate 
and apart from the contract to which it relates, whether that con- 
tract be in existence at the time or merely anticipated. Wallace, 
Muller & Co. V. Leber 65 N.J.L. 195, 47 A. 480 (E& A 1900).” 
Wherefore, because of the facts and circumstances of the whole case 

and the state of the record as it now exists, it would seem that the 
plaintiff is entitled to a summary judgment. | 
Respectfully submitted, 
/s/ Joseph A. McMenamin 
[Certificate of Service] 7 


[ Filed April 5, 1962] 
AMENDMENT TO COMPLAINT 
“(Second Cause of Action) 

1. The plaintiff adopts the wording and contents of paragraphs 
numbered 1, 2, and 3 of this complaint as though they were herein fully 
restated, 

2. On September 25, 1957 and on September 27, 1957 before the 
signing of the said contract, the plaintiff asked the defendant and the 
defendant's attorney, H. Max Ammerman, who was also then present, 
how they proposed to deal with any claim that might be made by Weinberg 
and Bush, Inc. arising out of the sale of the property. The plaintiff told 
the defendant and Ammerman that he would not transmit the said contract 


to the owners of the said property until he was assured that any claims 


made by Weinberg and Bush, Inc. would be paid by the defendant, 


Lichtman, the purchaser of the said property. The plaintiff told 
Lichtman, the defendant, and Ammerman, his attorney, that the owner 
of the property insisted on a net sale price of $775,000.00 clear, and 
that if there was any possibility of any claim being made by Weinberg 
and Bush, Inc., the sum should be added to the sales price in the contract, 
to be paid by the purchaser, so that the said additional sum could be 
given to Weinberg and Bush, Inc. 

3. Plaintiff avers that the defendant, and his attorney, H. Max 
Ammerman, stated that they did not think that Weinberg and Bush, Inc. 
was entitled to any money in the transaction. 

4, The plaintiff then told the defendant and his attorney that since 
he was involved in the transaction, to the extent of using his good offices 
to the extent of transmitting the contract and other papers and docu- 
ments back and forth between the parties, he was apprehensive that he 
might be held liale in some way on a claim that might be brought by 
Weinberg and Bush, Inc.; that if Weinberg and Bush, Inc. were owed 
anything out of the transaction, they should be paid; and that he, plain- 
tiff, did not want to transmit the said contract to the owners, Parkwood, 
Inc., for any further action until he was sure that Weinberg and Bush, 


Inc. would be taken care of and any of its claims would be satisfied. 
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5, Khereupon, the defendant, Irving S. Lichtman, and his attorney, 
H, Max Ammerman, stated to the plaintiff, that in consideration for the 
plaintiff's action of transmitting the contract to the owners and using 
his good offices in getting the contract signed in its then present form, 
having a sale price of $775,000. 00 instead of the sale price of $795,000.00 
asked by Weinberg and Bush, Inc., the defendant Lichtman promised to 
pay any claims that might have to be paid to Weinberg and Bush, Inc.; 
that if any money at all was required to be paid to them, the defendant 


would pay it; and that the plaintiff would not get hurt in any way but 


would be saved harmless by the defendant. 

6. Acting upon the assurance and upon the oral contract of indemni- 
fication then and there given to the plaintiff by the defendant, the plaintiff 
thereupon transmitted the said contract to the owners of the property in 
its then present form containing the lesser sale price. In consequence 
thereof, the said defendant signed and entered into a contract with the 
owner sometime later that same day of September 27, 1957 to purchase 
the said property for the sum of $775, 000.00. 

7, Plaintiff avers that the consideration for the said oral contract 
of indemnification given to him by the defendant on the 27th day of 
September, 1957 was the sum of $20,000.00 gained by the defendant, 
which was the difference between the sales price of $775,000.00 and 
$795,000.00. : 

8, At that time and at other times thereafter the defendant : and his 
attorney, H. Max Ammerman, stated to the plaintiff that if a payment 
were required, from the said transaction, that the defendant would 


pay it. 
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9. Thereafter, in Civil Action No. 342-58 in this Court, in addition 
to the action mentioned in paragraph 8 of this original complaint, the 


plaintiff herein was also sued individually by Weinberg and Bush, Inc. 


in a Second Cause of Action alleging breach of warranty of authority. 
At the conclusion of that trial Weinberg and Bush, Inc. was awarded a 
judgment of $20,000.00 against the plaintiff herein on the grounds of 
breach of implied warrant of authority, said judgment arising out of 
the purchase of said property by the defendant, Irving S, Lichtman. 
This plaintiff appealed the said judgment but it was affirmed. 


10, Plaintiff adopts the wording and contents of paragraphs 
numbered 9, 10, 11 and 12 of this complaint as though the same were 
herein fully restated. 

WHEREFORE, plaintiff demands judgment of the defendant in the 
amount of Twenty Two Thousand Three Hundred Three Dollars and 
sixty-four cents ($22,303.64), plus interest and costs. 


/s/ Joseph A. McMenamin 
Attorney for Plaintiff 


* * * 


[Certificate of Service] 


[ Filed April 23, 1962] 


MEMORANDUM OF PLAINTIFF IN ANSWER TO 
DEFENDANT'S SUPPLEMENTAL MEMORANDUM 
RE MOTIONS FOR SUMMARY JUDGMENT 
I 
The oral agreement made between the parties on September 27, 
1957 whereby the defendant agreed to indemnify and save the plaintiff 
harmless from any loss did not merge with the written agreement made 
on October 5, 1957. : 
These agreements did not merge because it was not the intent of 


the parties that they should merge. 
In 3 Corbin On Contracts 281, Sec. 584 it is stated: 
"Even if two agreements are between the same two parties and deal 
with the same subject matter in some respects, they may still be 


separate and wholly independent.’ 
In the same volume 3 Corbin On Contracts, page 216, Sec. 5 573 the 
question is stated thusly: 

"Did the parties assent to a particular writing as the complete and 
accurate ‘integration’ of the contract?" 

And at page 283, Sec. 585 of the same volume it is stated: 

"_ such writings do not always state the entire bargain, ‘even in 
the absence of such fraud or mistake as justify reformation or a 
decree setting aside an ordinary contract." : 

"The parties may merely omit one of the promises or warranties 
actually made. No supposedly implacable 'parol evidence rule' 
should close the door to proof that there was such an omission.” 
The defendant, Lichtman, in his testimony given in a deposition and 

in his testimony given at the trial of Civil Action No. 342-58 in this 
Court, repeatedly and studiously avoided referring to any proposed pay- 
ment to Weinberg and Bush, Inc. as a "commission". At page 217 of 
the transcript of the testimony of the said case the defendant, Lichtman, 
testified: "No, there was no discussion of commission.” This in itself 


is an indication that there was no intention on his part to merge the 
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two agreements, otherwise he should have testified that he had agreed 


that if the payment of a “commission were required, that he would pay 


it." Hence, it follows that by testifying "it was said that if a payment 


were required we would pay i "he had no intention of labeling any such 
payment as a "commission". Since the written agreement refers only 
to "any claim for commission", the oral promise made by the defendant, 
Lichtman, to the plaintiff, Murray, to save him harmless from any 
“payment” cannot possibly have merged with the subsequent written 
agreement, nor was it so intended. To reason that the agreements 
merged would tend to accuse and make the defendant, Lichtman, guilty 
of having testified falsely, both in the said trial and also in his deposi- 
tion, made March 31, 1958 wherein he stated at page 24: "--~- what we 
referred to was not a commission." 

Of necessity it must be reasoned that the oral agreement made 
September 27, 1957 regarding a "payment-required”, and the written 
agreement made October 5, 1957 regarding "a claim for commission" 
involved two different subject matters and therefore did not merge. 

In the case of Whiddon v. General Mills, Inc. (1961) 347 S.W. 2d 7, 
in ruling on a question of an oral agreement being absorbed by a sub- 
sequent written agreement, the Court stated: 

"Merger", with respect to the law of contracts, refers to the extin- 
guishment of one contract by its absorbtion into another contract, 
and is largely a matter of intention of the parties. However, there 
is obviously no merger if the subsequent writing does not relate 
to or include the subject matter of the prior oral agreement.” 
Even if, agruendum, the subject matters of the two agreements 

should be deemed to be the same, these agreements would not merge 
because the oral agreement was one as might naturally be made as a 
separate agreement by the parties, situated as they were in this 
instance. 
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In the Restatement of the Law of Contracts, Section 240(1) i is 
stated: 

An oral agreement is not superseded or invalidated by a subsequent 
or contemporaneous integration, nor a written agreement by a sub- 
sequent integration relating to the same subject matter, if the 
agreement is not inconsistent with the integrated contract and 
(a) is made for separate consideration, or (b) is such an agreement 
as might naturally be made as a separate agreement by parties 
situated as were the parties to the written contract.” 

It must be remembered that the written agreement was drawn by 
the defendant, Lichtman. In the case of Littlepage v. Neal Publishing 
Co. 34 App. D.C. 257 (1910), cited by the defendant in his supplemental 
memorandum our Court of Appeals held that where it appears that the 


party drawing a contract sought to take undue advantage of the other 


party no presumption will be indulged in his favor. 

In the Argument contained in the Memorandum For Defendant's 
Motion For Summary Judgment, paragraph 3, the defendant avers that 
the written agreement between the parties was wholly without con- 
sideration;that it recites no consideration whatever; and that any con- 
sideration that may have existed was a past consideration, so that the 
written agreement was void for lack of consideration. If this be So, 
then the oral agreement cannot merge in the written agreement, 

In the Restatement of The Law of Contracts, Section 237, it is stated: 

"Prior agreements, however, whether written or oral, which are 
operative before the integration do not have their effect destroyed 
by an integrated agreement which is either void or is voidable and 
avoided." 

Moreover, in 17 Corpus Juris Secundum, page 874, Section 381 
it is stated: 

"A valid verbal contract is not destroyed or affected by an attempt 
to execute an invalid written one in its stead, and a written instru- 
ment cannot take the place of and supersede a parol contract until 
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the writing has been mutually adopted by the parties as an instru- 
ment embodying the terms of the agreement.” (citing cases). 
I 
There was sufficient and valid consideration for the oral agreement. 
The plaintiff, Murray, did not act as the agent of the seller, Park- 
wood, Inc., in all respects but was merely using his good offices in a 
very limited sense. As such there was no obligation on his part to take 
the sales contract in question back to the seller, Parkwood, Inc. In 
point of fact there was no fiduciary relationship existing between Murray 
and the seller in this respect. To the contrary, Murray's action in 
taking the contract to the seller, containing the terms as then embodied, 
was at the request and upon the insistance of the defendant, Lichtman, 
and the defendant's attorney, H, Max Ammerman. 
The only function that the plaintiff, Murray, had with relation to 
the seller, Parkwood, Inc., was in regard to the management of the 
building, This limited relationship is evidenced by the testimony of 
Victor J. Orsinger, president of Parkwood, Inc., in said Civil Action 
No. 342-58, where at page 116 he stated that Murray represented the 
seller's interest in trying to have Dr. Lichtman vacate the building 
(Kedrick Building). Also at page 124, Orsinger testified that Murray's 
interest was to help set up the management of the building. At page 133, 
Orsinger's testimony appears as follows: 
"Q@, Was that the function that he was supposed to take up? 
"A. That was the only function he had up there. 
"Q, To manage the building for Parkwood? 
"A, Yes, sir." 
The Court held that Murray was an agent of Parkwood, Inc. "for 
some purposes”. 
Reviewing all of the facts it is evident that the plaintiff, Murray, 
did not have the sort of fiduciary relationship which required or com- 


pelled him to transmit the said Kedrick Building contract from Lichtman 


to Parkwood, Inc. The doing of this act which he was not required to 
do, by any interpretation of the whole case and all of the facts, operated 
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as a detriment to the plaintiff, Murray. By the same token, his act in 
taking the contract from Lichtman to Parkwood, Inc., under its then 
present terms, operated as a benefit to the defendant, Lichtman, to the 
extent of $20,000.00. This benefit and detriment amounted to a sufficient 
and valid consideration. Numerous decisions have held that a benefit 
to a promisor or a detriment to a promissee is sufficient consideration 
for a contract. | 

1. Williston On Contracts (3rd Edition) Sec. 102, pages 375,376. 

Respectfully submitted, 


/s/ Joseph A, McMenamin 


Attorney for Plaintiff 
*x* * * 


[Certificate of Service] 


[ Filed May 15, 1962] 


ORDER 

Upon consideration of: (a) the defendant's motions for summary 
judgment on the original complaint and on the amendment thereto, 
respectively; (b) the plaintiff's motion for summary judgment, and; 
(c) the defendant's objection to the certificate of readiness, and after 
considering the memoranda of counsel submitted in connection there- 
with and after hearing oral argument of counsel in open Court, it is 
by the Court this 15th day of May, 1962, 

ORDERED that the defendant's motions for summary judgment on 


the original complaint and on the amendment thereto, respectively, be 


and the same are hereby denied; 
ORDERED that the plaintiff's motion for summary jndent be 
and the same is hereby denied; and it is further 
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ORDERED that the defendant's objection to the certificate of 


readiness is hereby sustained. 


/s/ Edward A, Tamm 
JUDGE 


Submitted by: 
NEWMYER & BRESS 


By /s/ David G. Bress 
Attorneys for defendant 


Seen by: 


/s/ Joseph A. McMenamin 
Attorney for plaintiff 


[ Filed May 22, 1962] 


ANSWER TO AMENDMENT TO COMPLAINT 


(Alleged Second Cause of Action) 


First Defense 

The Amendment to the Complaint (Alleged Second Cause of Action) 

fails to state a claim against defendant upon which relief can be granted. 
Second Defense 

1. As to paragraph 1 of the Amendment to the Complaint, which 
adopts paragraphs 1, 2 and 3 of the original Complaint, defendant repeats 
and realleges so much of its Second Defense to the original Complaint 
as relates to said paragraphs 1, 2 and 3 thereof. 

2. Denied. 

3. Defendant admits that after the execution of the sales contract 
between Parkwood, Inc. and the defendant on September 27, 1957, 
defendant's attorney, H. Max Ammerman, expressed the opinion that, 
if various statements of fact then made by plaintiff were true, Weinberg 
& Bush, Inc. would not be entitled to a commission on the transaction. 
Otherwise denied. 

4. Denied. 

5. Denied. 
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6. Denied; except that defendant admits that on September 27, 1957, 
defendant executed a contract with Parkwood, Inc. to purchase premises 
1801 K Street, N.W., Washington, D.C., for $775,000. ; 

7, To the extent that paragraph 7 of the Amendment to the Complaint 
asserts a legal conclusion, no response is necessary; otherwise denied. 

8, Denied, | 

9, Admitted. 

10. As to paragraph 10 of the Amendment to the Complaint, which 
adopts paragraphs 9, 10, 11 and 12 of the original Complaint, defendant 
repeats and realleges so much of his Second Defense to the original 
Complaint as relates to said paragraphs 9, 10, 11 and 12 thereof. 

Third Defense 

Plaintiff's claim alleged as a second cause of action in his | 
Amendment to the Complaint is barred by res judicata or collateral 
estoppel, 

Fourth Defense 

Plaintiff's claim alleged as a second cause of action in his Amend- 
ment to the Complaint is invalid, because the indemnity agreement 
relied on by plaintiff was not supported by consideration, 3 

Fifth Defense 
Plaintiff's alleged second cause of action set forth in his Amend- 


ment to the Complaint did not accrue within three years next preceding 
the filing thereof. | 


NEWMYER & BRESS 

By /s/ David G. Bress 

By /s/ Lucien Hilmer 
* * * 


Attorneys for Defendant 
[Certificate of Service] 


[ Filed December 3, 1962] 


PLAINTIFF'S PRE-TRIAL STATEMENT 
STATEMENT OF THE CASE: 

This is an action on both an oral and a written indemnity contract, 
each separate and distinct, made at different times whereby the 
defendant, Irving S. Lichtman, agreed to indemnify the plaintiff, Jerome 
S. Murray, and save him harmless from any loss which the said plaintiff 
might suffer arising out of any claim that Weinberg and Bush, Inc., a 
corporation, as real estate broker, might make or become entitled to 
because of the purchase by the defendant of certain real estate known as 
the Kedrick Building, located at 1801 K Street, N.W., Washington, D.C., 
from Parkwood, Inc., a corporation, the owner thereof, in consideration 
of the plaintiff using his good offices and transmitting a sale-purchase 
contract from the defendant to the owner, which stated a purchase price 
of $775,000.00, instead of the sum of $795,000.00, which was the amount 
quoted by Weinberg and Bush, Inc., as the price of the said property. 

The plaintiff transmitted the said contract at the request of the 
defendant and presented it to the owner, Parkwood, Inc., whereupon a 
sale of the said property was made to the defendant at the lower price 
of $775,000.00, thereby benefiting the defendant inthe sum of $20,000.00, 

Thereupon, Weinberg and Bush, Inc., sued the plaintiff, in Civil 
Action No. 342-58, for loss arising out of the transaction and recovered 
a judgment against the plaintiff in the amount of $20,000.00. The plaintiff 
has paid said judgment in full. 

Plaintiff has demanded payment as indemnification from the 
defendant under his agreements to save the plaintiff harmless, but the 
defendant has refused. 

Plaintiff sues defendant for the amount of the judgment rendered 
against him, plus interest, costs and counsel fees in defending the said 


action. 


ALLEGATIONS ‘OF FACT: 

Plaintiff adopts all allegations stated in the Complaint as a first 
cause of action, and in the Amendment To Complaint, as a second cause 
of action, and requests that the following additions be made: | 

1. That at the end of Paragraph 5 of the Complaint, the period (.) 
be changed to a comma (,) and the following be added, “or any other 
claim". } 

2. That Paragraph 2 of the Amendment To Complaint (Second 
Cause of Action), have inserted at its beginning the words, "On | 
September 25, 1957, and" | 


DAMAGES CLAIMED: 
Amount of judgment $20,000.00 


Costs of plaintiff in Civil Action 
No, 342-58 plus appeal costs 936.90 


Costs of this plaintiff as a defendant 
in Civil Action No. 342-58 plus 


appeal costs 366.74 


Attorneys fees of this plaintiff for 
defense of Civil Action No. 342-58 
and for appeal 1,000.00 


Interest on judgment of $20,000.00 
from October 27, 1960 


STIPULATIONS REQUESTED: 

That the following be admitted into evidence without formal ee 
subject to materiality and relavency: 

1, All depositions taken in Civil Action No. 342- 58 and any ace 
thereof. 
2. The transcript of the record in Civil Action No. 342-58 and 
any parts thereof. 

3. Copy of Deed No, 31830 dated October 16, 1957, between Park- 
wood, Incorporated to Irving S. Lichtman and H, Max Ammermon (sic). 

4, That said deed of Lot 58, Square 107, District of Columbia, was 
for the transfer of the Kedrick Building, 1801 K Street, N.W., the 
property in question, ; 
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5, Copy of Trust Agreement, Instrument No. 02997, filed February 
3, 1961, dated October 12, 1960, between H, Max Ammerman and Irving 
S, Lichtman, and DISC, Inc., regarding real property described as 
Lot 58, Square 107, District of Columbia. 

6. That said Trust Agreement is for the same property, Kedrick 
Building, 1801 K Street, N.W., the property in question. 

7, File No. 2-16370, Securities and Exchange Commission, re 
DISC, Inc. 


/s/ Joseph A, McMenamin 
* * * 


Attorney for Plaintiff 
[Certificate of Service] 


—_—_———_ 


[ Filed December 6, 1962] 


DEFENDANT'S PRE-TRIAL STATEMENT 

This is an action on an indemnity agreement. The defendant con- 
tends that the complaint and amendment to the complaint fail to state 
a claim against the defendant upon which relief can be granted, The 
defendant has entered a general denial and has pleaded res adjudicata 
or collateral estoppel, lack of consideration and also, as to the amend- 
ment to the complaint, the Statute of Limitations. 

The original complaint relies on a written letter agreement between 
the parties dated October 5,1957 attached to the complaint as Exhibit 1. 
The amendment to the complaint, which adds a second count, appears 
to rely on an alleged earlier oral agreement of September 27, 1957. 
As to the written agreement of October 5, 1957, attached to the original 
complaint, there is no dispute as to its execution and terms. Defendant 
contends it became inoperative by its own terms when this Court found 
in Civil Action No. 342-58 that, contrary to Murray's representation in 
the letter agreement, Murray had hired the brokers. Defendant believes 
this contention is undisputed and that plaintiff has abandoned his claim 
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on the written letter agreement of October 5, 1957. If plaintiff still 
asserts a claim, however, on the letter agreement, defendant denies 
liability thereon on the further ground that the letter agreement did not 
protect Murray against liability for his own tortious conduct, which was 
the only basis of this Court's adjudication against him in Civil Action 
No. 342-58, and moreover defendant contends that the letter agreement 
was without consideration. ; 

As to the earlier oral agreement of September 27, 1957, alteged 
in the amendment to the complaint, the defendant denies any such 
agreement, denies any consideration therefor, and contends that, even 
if there were such an earlier oral agreement, it was merged in the 
written agreement of October 5, 1957. Moreoyer, defendant contends 
that any claim on any such alleged earlier oral agreement is barred 
by the Statute of Limitations, 

Plaintiff's pre-trial statement appears to base his claim on 1 both 
an alleged written agreement and on an alleged oral agreement; but 
plaintiff's statement of the case recites no dates whatever. The defendant 
demands that plaintiff specify the dates and terms of the alleged written 
agreement and of the alleged oral agreement, respectively, referred to 
in his statement of the case and on which plaintiff intends to rely. 

Plaintiff's pre-trial statement states that he adopts all allegations 
of fact in the original complaint and amendment to the complaint. The 
defendant similarly adopts all denials of such allegations contained in 
his answer to the original complaint and to the amendment to ue 
complaint, | 

Plaintiff's pre-trial statement seeks to amend paragraph 5 of the 
original complaint and paragraph 2 of the amendment to the complaint, 
The defendant objects to any such amendment, 

As to plaintiff's alleged damages, the defendant has no personal 


knowledge thereof and holds plaintiff to strict proof thereon in all respects. 
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As to plaintiff's requests for stipulations, the defendant is unwilling 
to stipulate with respect to any of the seven items enumerated in 
plaintiff's pre-trial statement. 

/s/ David G, Bress 


/s/ Lucien Hilmer 
* * x 


Attorneys for Defendant 


[Certificate of Service] 
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[ Filed December 10, 1962] 


PRE-TRIAL PROCEEDINGS December 7, 1962 

Complaint for breach of indemnity agreement and for interest, 
costs and counsel fees. 
UNDISPUTED FACTS: 

Under date of September 27, 1957, D Lichtman as purchaser signed 
a contract with Parkwood, Inc., a corporation, as seller, for the pur- 
chase of the real property located at 1801 K Street, N.W., Washington, 
D.C., for the purchase price of $775,000., net to Parkwood, 

Some time later settlement was had on the contract and title was 


conveyed to D. Lichtman and H. Max Ammerman. 


PLAINTIFF claims damages for breach of indemnity contracts, 
Count I written, and Count II oral, 

Plaintiff asserts that in April 1957 D Lichtman received information 
regarding real property at 1801 K Street, N.W., Washington, D.C. from 
the firm of Weinberg & Bush, a corporation, in connection with a pro- 
posed lease-purchase of the property and thereafter D made a proposal 
to lease-purchase the property; that D became interested in the outright 
purchase of the property; that in August 1957 William L, Bush of 
Weinberg & Bush called on D Lichtman to inquire if D were interested 
in attempting to purchase the property from Parkwood, Inc., the owner, 
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at which time Bush submitted to D certain information concerning the 


rents and operation of the property and quoted the sum of $795,000, as 


the purchase price. 

Plaintiff asserts further that on September 25, 1957 D Lichtman 
submitted a contract to the P, Jerome S. Murray, for transmittal to the 
owners of the property, to purchase the property at the price of $775,000; 
that at or about that time D had knowledge of an intent by the firm of 
Weinberg & Bush, Inc. to make some claim for payment arising out of 
the sale of said property. | 

Plaintiff further asserts that on September 27, 1957, he told D 
Lichtman and D's then attorney, H. Max Ammerman, that he would not 
transmit said contract to the owners of said property until he was 
assured that any claims made by Weinberg & Bush, Inc. would be paid 
by D Lichtman, purchaser of the property; that P told Lichtman and 
Ammerman that the owner of the property insisted on a net sale price 
of $775,000, clear, and if there was any possibility of any claim being 
made by Weinberg & Bush, Inc, the sum should be added to the sales 
price in the contract to be paid by the purchaser, so that the additional 
sum could be paid to Weinberg & Bush, 

Plaintiff asserts further that he told D and his attorney, Ammerman, 
that he was apprehensive that he might be held liable in some way on 
a claim that might be brought by Weinberg & Bush; that if Weinberg 
& Bush were owed anything out of the transaction they should be paid; 
and that he, P, did not want to transmit the contract to the owner, 
Parkwood, Inc., until he was sure that Weinberg & Bush would be taken 
care of and any of its claims would be satisfied. 

Plaintiff further asserts that on September 27, 1957 D Lichtman, 
in consideration for P's action of transmitting the contract to the 
owners and using his good offices to get the contract signed in its then 
present form, having a sale price of $775,000., promised to pay any 
claims that might have to be paid to Weinberg & Bush, Inc. and that 
P would be saved harmless by D. 
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Plaintiff asserts that acting upon said oral contract of indemnifica- 


tion, he thereupon transmitted the contract to the owners of the property; 


that the contract was signed later on the same day. 

Plaintiff asserts further that at other times between September 27, 
1957 and October 5, 1957, D Lichtman stated to P that if a commission 
payment were to be required on the sale of the property, D would pay 
it, and on October 5, 1957 D Lichtman signed and delivered to P a 
written agreement of indemnification, copy of which is attached to the 
complaint as exhibit No, 1. 

NOTE: At pretrial P sought leave to amend Count I (original com- 
plaint) to assert that on September 27, 1957 D agreed to 
indemnify P as to any commission "or any other claim”. 
(Par. 5) 

P also sought leave to amend Count II (amended complaint) 
Par, 2 thereof to assert oral agreements of indemnity "on 
September 25, 1957 and September 27, 1957." 


DEFENDANT DOES NOT CONSENT TO SUCH AMENDMENTS. 
Plaintiff asserts that on February 11, 1958 C.A, 342-58, this Court, 
was filed by Weinberg & Bush, Inc., against P herein, Jerome S. Murray, 
and others; that said action terminated in a judgment against him, 
Murray, in favor of Weinberg & Bush; that P has sustained the following: 
SPECIAL DAMAGES 
Amount of judgment CA 342-58 $20,000.00 


Costs of Weinberg & Bush CA 342-58 
and on appeal 936.90 


Costs of P Murray in defending CA 342-58 
and on appeal 616.74 


Attorneys fees of P Murray in defense of 
CA 342-58 and on appeal 1,000.00 


$22,553.64 


Plus interest on judgment of $20,000.00 of 
6% from October 27, 1960. 
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Plaintiff asserts that he has demanded payment from D of said 
amounts pursuant to the indemnification agreements, but D has refused 
to pay P. | 

Plaintiff asks judgment against D Lichtman in the amount of 
$22,553.64, with interest on $20,000.00 from October 27, 1960, to date 
of judgment and interest on $22,553.64 from date of judgment and costs. 

NOTE: The claim of $22,553.64 includes an amendment of 

$250.00 over the original ad damnum clause, to which 
D consents. 


DEFENDANT denies any liability to P. 

Defendant admits signing of the letter attached to the comp laint 
as Exhibit No, 1, dated October 5, 1957, but denies any oral agreement 
of indemnity at any time. , 

As to the written agreement of October 5, 1957, D santas, that, 
by its own terms, it became inoperative when this Court found in 
CA 342-58 that, contrary to P Murray's representations in the letter 
agreement, Murray had hired the brokers, Weinberg & Bush. 

Defendant further denies liability under said letter agreement of 
October 5, 1957 on the ground that the letter agreement did not protect 
Murray against liability for his own tortious conduct, which was the 
only basis of this Court's adjudication against Murray in CA 342-58, 
D further contends that the letter agreement of October 5, 1957 was 
without consideration. : 

As to the alleged earlier oral agreement of September 27, 1957, 

D denies any such agreement, denies any consideration therefor, and 
contends that, even if there were such an earlier oral Senos it 
was merged in the written agreement of October 5, 1957. D further 
contends that any claim on any such alleged earlier or oral agreement 
is barred by the three year statute of limitations. D contends that P's 
cause of action, if any, on the alleged oral agreement of Sept ember 27, 
1957 accrued on September 27, 1957 and that Count II of his amended 


complaint alleging such oral agreement was not filed until April 5, 1962. 
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(As to the defense of statute of limitations, P contends his cause 

of action accrued not earlier than October 27, 1960, the date of 

the District Court judgment against Murray in favor of Weinberg 

& Bush.) 

Defendant contends that the finding of this Court in CA 342-58 con- 
stitutes res judicata or collateral estoppel by judgment, 

Except as to those facts asserted by P as to which D has stipulated 
under "Undisputed Facts", D demands strict proof of all of P's allegations, 


including the claim of special damages. 


STIPULATIONS: 

Facts under "UNDISPUTED FACTS". 

It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 

P's PT Exhibits: 

No, 1 - a photocopy of letter agreement of October 5, 1957, 
attached to complaint as Exhibit No. 1 

No. 2 - certified copy of deed dated October 16, 1957 from Park- 
wood to Lichtman and Ammerman 

No stipulation is made with reference to P's PT Exhibits Nos. 3 
to 6, inclusive. 

Counsel agree to exchange on or before January 1, 1963 the names 
and addresses of all witnesses known to them, including expert witnesses 
but exclusive of impeachment witnesses (filing a copy of said list with 
the Clerk of the Court), and if they learn of any additional witnesses 


prior to trial, they will exchange the names and addresses promptly. 


The Examiner has requested counsel to come to the trial with the 
maximum authority to settle the case which will be allowed them by 
their principals. 

Trial Attorneys: For P - Joseph A, McMenamin 

For D - David G. Bress 


ASSISTANT PRETRIAL EXAMINER 
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[Filed December 19, 1962] 
ORDER GRANTING LEAVE TO AMEND COMPLAINT 
AND AMENDMENT TO COMPLAINT 

Upon consideration of the motion of plaintiff for leave to amend 
his Complaint and the Amendment To Complaint, filed herein, and no 
objection having been made thereto, it is, by the Court, this 19th day 
of December 1962, hereby | 

ORDERED, that leave is granted to the plaintiff to amend EBS 
pleadings as follows: 

1. That in the original Complaint, at the end of Paragraph 5, the 
period (.) be changed to a comma (,) and the following be oo “or 
any other claim." 

2. That in the Amendment To Complaint, (Second Cause of action) 
the beginning of Paragraph 2 shall start with the words: "On September 
25, 1957, and". 

NO OBJECTION: /s/ HART, Judge 
/s/ Lucian Hilmer, Counsel for Defendant 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS (Trial). 


* * * * * * 


Washington, D.C 
ESCS ORY November 26, 1963 


* * * * 


MR. McMENAMIN: Does Your Honor wish an opening statement? 

THE COURT: I have been exposed to this case about three minutes, 
during which time I read the pre-trial order only. I think an opening 
statement is desirable under the circumstances. 

OPENING STATEMENT ON BEHALF OF THE PLAINTIFF 

BY MR. McMENAMIN 

MR. McMENAMIN: May it please the Court, Your Honor, as shown 
in the pre-trial order, this is a suit brought by the plaintiff on two dis- 
tinct indemnity contracts, one oral and one written; two causes of ac- 


tion. 
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The way that Jerome Murray, the plaintiff, first became involved 
with Dr. Irving Lichtman, the defendant, here in this matter was regard- 
ing a property which is located at 1801 K Street, N. W., which was known 

as the Kedrick Building. I believe now it is known as the DISC 
Building. 

In the summer of 1957 -- and this is just preliminarily; I will go 
very quickly with this part -- Dr. Lichtman had his offices in this build- 
ing and had had them there for some time, and he was interested in ac- 
quiring that building for himself or for DISC, Incorporated, of which he 
is the president, on a lease purchase agreement; not an out-right pur- 
chase but a lease purchase agreement. 

In August, I believe August 15, 1957, a cor poration known as Park- 
wood, Incorporated, of which Mr. Victor Orsinger is president, purchased 
this building. Thereafter, Parkwood, the new purchasers, started ne- 
gotiations with the American Chemical Society to lease the whole build- 
ing although Dr. Lichtman had a lease running for his particular offices. 

Jerome Murray, the plaintiff here, is not a real estate broker; 
he is a real estate investor. He has no license as a real estate broker 
but he was a long-time friend of Mr. Victor Orsinger, president of Park- 
wood, Incorporated. Mr. Orsinger asked Mr. Murray to help him in 
setting up the management of this new building which they had newly 
acquired and also asked him to helpin getting a lease with the American 

Chemical Society. 

Mr. Murray, doing this not for any fee or anything but as a favor 
to Parkwood and to Mr. Orsinger, took some of the officials and some 
of the representatives of American Chemical Society up to the building 
at 1801 K and Dr. Lichtman was good enough to let them use one of the 
rooms in his office for them to sit down and talk over negotiations. 


When this American Chemical lease came over the horizon, at 


or about that time, then Dr. Lichtman became interested in purchasing 
this building for himself or for DISC. 


Sometime very shortly after -- and this is sometime after 
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August 15, 1957 -- Mr. Murray again talked with Dr. Lichtman and had 
a gentleman in there who had an option on the property immediately ad- 
jacent to 1801 K. | 

After that, as one thing led to another, Dr. Lichtman became in- 
terested in purchasing this building. 

Now, Parkwood had purchased it for $758,000. Mr. Orsices said 
he wanted $775,000 clear, net, with no commission and that he would 
sell it for that. | 

In the meantime, Weinberg and Bush, a real estate firm, had been 
interested in this building and had been discussing with Dr. Lichtman 
about the lease-purchase of the building before Parkwood bought it; and 
after Parkwood bought it, Mr. Bush of Weinberg and Bush quoted a 

price to Dr. Lichtman for the purchase of the building of $795,000, 
which obviously would be the $775,000 that Orsinger wanted Se 
$20,000 commission. 

Mr. Murray in the meantime had been using his good offices -- 
and I use that word -- he was just using his influence with both of the 
parties whom he knew, trying to get them together on a deed. : 

On September 25, 1957, Mr. Murray was in Dr. Lichtman's office 
and present also was H. Max Ammerman who was attorney for Dr. 
Lichtman and for the secretary of DISC, Incorporated, and at the time 
he was also representing Mr. Murray on some other things. Also pres- 
ent at that time was Mr. Altoff, who will be a witness here, who is the 
son-in-law of Mr. Murray and who was working on this -- he is a real 
estate broker and was working on this American Chemical Society lease. 

Dr. Lichtman had a prepared contract which he gave to Mr. Murray 
with instructions for Mr. Murray to take it to Parkwood's office, which 
is a few blocks away, to Mr. Orsinger; and this contract, a copy which 


will be in evidence, was to purchase this building for the sum of 
$775,000. ; 


At that time and before Mr. Murray took the contract over there, 
he raised the question about Bill Bush's commission. Mr, Murray 
stated that he knew Mr. Bush a long time and dealt with him and 
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what about his commission? Mr. Ammerman and Dr. Lichtman stated 
that they didn't believe that Mr. Bush was entitled to a commission be- 
cause this was an entirely new deal; that they were only interested in 
it before as a lease-purchase and not an out-right purchase. 

Murray at that time said, Well, he has been carrying this back 
and forth and not getting anything out of it at all. Because of what he 
was doing, he may be caught up in the middle there and at that time, 
Dr. Lichtman told Murray, the plaintiff here, "Don't you worry. If any 
payment has to be made to Mr. Bush, I'll pay it and you won't get hurt 
and I will save you harmless and if you have to pay anything, I'll see 
that it is paid." 

Now, that oral contract started at that time. The consideration 
for it was that if Murray didn't take the contract over and attempt to 
get it for the $775,000, Dr. Lichtman would have to deal with Mr. Bush 
who had already quoted $795,000 or consideration of a $20,000 gain that 
was going to Dr. Lichtman if Murray was able to get this through in 
that manner, 

It was the afternoon of that day and the following day, on the 26th, 
Murray took the contract to Orsinger of Parkwood's office. 
Orsinger than looked over the contract and made certain changes which 
will also be shown on the contract, changing the contract from $775,000 

to $800,000 net. 


Murray then took the contract back to Lichtman on the following 
day, which would be September the 27th, 1957, and at that time on that 
morning, there was further discussion about how they should proceed 
on this and Dr. Lichtman said he didn't think he could pay the $800,000, 
he had to get air conditioning in the building and some other things, and 
that his deal would be $775,000 in that manner and that would be net, no 


commission. 

On that morning or sometime in the mid-day, Mr. Murray again 
brought up the question about Mr. Bush's commission or any payment 
that might have to be made to Mr. Bush. Again, Dr. Lichtman stated 
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that he didn't think he was entitled to any commission but morally 
there might be some moral payment that might have to be made. and 
there was further discussion when it was said that there was $20,000 
commission; and Dr. Lichtman said that maybe he could make a pay- 
ment of about $5,000 to Mr. Bush and it would not be in the sense of a 
commission but as a payment. 

Again indemnification was made orally to Murray in the same 

manner stating that he didn't have to worry at all, just to get this 
deal through and he would save him harmless. : 

And it wasn't until Murray had that reiteration of the oral indem- 
nity contract and not until then that he called Orsinger over at Park- 
wood's office and told him to come over to 1801 K Street. Orsinger 
came over and then further negotiations went back and forth, and some- 
time on that afternoon, both the purchaser and the seller, namely, Dr. 
Lichtman bought this building for $775,000 and signed the contract with 
Orsinger that afternoon for that amount. | 

After this all happened, Mr. Bush found out about it and he then 
sued everybody. He sued Parkwood. He sued Murray. He sued Licht- 
man and Ammerman because he had been cut out of the deal and had 
not gotten any commission. That was in Civil Action 342-58 in this 
Court. 

A second cause of action after this suit had been filed, I believe 


in 1958 and while it was waiting in the process to come up for trail, 
about a year and a half later, a second cause of action, an amendment 


to the suit was filed which sued Murray alone for breach of warranty 
on a tort action. : 
Now, the second was called breach of implied warranty of author- 
ity, on the grounds that the status of that case and the theory was that 
10 Murray had not had an authorization from Parkwood to act for 
them but had engaged Bush to act to try to get this deal through and that 
not having the authority from Parkwood, he had breached the implied 


warranty of authority. 
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That case went to trial here before a Judge without a jury and 
at the end of the opening statement, Dr. Lichtman and Mr. Ammerman 
were -- there was a dismissal granted against them at the end of the 
opening statements. 

At the end of the trial, the Court decided that Murray was liable 
for breach of warranty of authority and the amount of damages was 
set at $20,000. The case went to the Court of Appeals and was affirmed 
there. 

After affirmation, Murray then paid this judgment of $20,000, 
plus all costs, plus attorneys' fees for his own counsel he had in that 
case. 

He had made a demand for this to Dr. Lichtman and it has not 
been honored. 

I might say, parenthetically, that while they were waiting for the 
trial of this case, from the time that the suit was filed until the case 
was heard, Murray first came to Mr. Ammerman who had been his 
attorney along with Dr. Lichtman and talked with him about this suit. 
It was decided between the parties that they would put on what they 


11 called between themselves a united front against Weinberg and 


Bush, all defendants would put a united front. 

It was also decided that they would not file any cross~claims be- 
tween any of the respective defendants in that suit and it was also de- 
cided and agreed upon by Mr. Ammerman, acting for Dr. Lichtman, 
that Dr. Lichtman would not assert the question of the statute of limita- 
tions on any of the cross-claims for indemnity because there was also 
a written indemnification given by Dr. Lichtman as well to Murray. I 
haven't stated anything about the written indemnification, I am sorry, 

I missed that in my chronological statement. 

When the contract was signed September 27, 1957, Murray was 
talking to Lichtman several times and finally, on October 5, Dr. Licht- 
man then gave Murray a letter which both of them signed, which was a 
written indemnification which is our other cause of action here, and that 
specifically states that if any commissions were to be paid he would pay 
it. 
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I want to point out to Your Honor that our theory of the case is 
that the oral indemnification contract was entirely all inclusive to take 
in any kind of a payment that Mr. Murray might have to pay, whereas 
the written one does allude to and narrows down to a matter of com- 
missions. I am not going to belabor that point right now because we 
would have to look over Judge Holtzoff's ruling on the previous case to 

12 tell how much commission was involved in this. It is mentioned 
several times in his decision. 

Now, then I get up to the time when suit was filed: Murray was 
first and after talking to Mr. Ammerman about this, "well, here I am, 
I am sued." Mr. Murray was first represented by June L. Weiner, 
who had offices in Mr. Orsinger's law office, the firm of Orsinger and 
Dooley. 

At first, Mr. Ammerman stated to Murray that he would draw up 
the papers and Murray could file his answer pro se but then, they got 
this June Weiner. 

Then just a few days after, it was then decided that Murray would 
hire his own attorney, Dennis K. Lane, who did act for him and went 
all through the suit and through the appeal. 

But on at least two occasions when there were conferences with 
Murray and Ammerman present and also Dr. Lichtman, on at least 
one or possibly two of the occasions, when Murray brought up the ques- 
tion about here he was being sued and in the middle of it and not having 
gotten anything out of this case in any manner, Dr. Lichtman each time 
said, "Don't you worry; you have been indemnified and you can't get 
hurt." And Mr. Ammerman also stated that, acting for and on behalf 
of Dr. Lichtman. 

I want to go back. The deed for this property was executed on 
October 15, 1957, which was the closing date and Parkwood then in their 
deed -- we have a copy of the deed which we will present -- made the 


grantees Irving Lichtman and H. Max Ammerman. In other words, it 


was transferred to both Dr. Lichtman and Mr. Ammerman, 
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During the time that they were also waiting for trail, it may 


have been at the time of pre-trial or something or when they were in 


at the time waiting to go into the trial of that case at the very time the 
trial started, both Mr. Ammerman and Dr. Lichtman stated to Murray 
that "don't you worry; you won't get hurt. We have transferred this 
property over to DISC, Incorporated and there has been set aside in 
the DISC corporation an amount of $20,000 in order to take care of any 
judgment that may be had in this suit." In other words, that $20,000 
had been earmarked aside in the DISC Corporation. 

We have an excerpt of some of the records from the Securities 
and Exchange Commission that shows that this property was acquired 
as a joint venture by DISC Corporation on the very same date of 
October 15, 1957, and that the cost as it states in the SEC prospectus, 
the cost to the DISC Corporation or joint venture was $46,000 more 
than the amount of $775,000, something like $821,000. 

We say that there has been here an indemnification, oral with 
good and adequate consideration, Murray has been the loser $20,000 
in this deal. Dr. Lichtman has gained $20,000 plus in this deal, being 
full and adequate consideration. 

When we show these things to Your Honor, we will ask for a 
proper ruling. 

Thank you. 

ORAL MOTION TO DISMISS BY MR. BRESS 

MR. BRESS: May it please the Court, Your Honor may or may 
not remember the extensive argument in this case before Your Honor 
on May 2, 1962, on a motion for summary judgment. 

I think I can concisely capsule the issues in this case as presented 
on the opening statement and as they were presented at that time be- 
cause they are not materially different now than they were then and at 
that time, Your Honor, byreason of the word "thereafter" appearing 
in an affidavit and the complaint, stated that you would have to overrule 
the motion and give the plaintiff an opportunity to prove some indem- 
nification agreement if he could subsequent to the written indemnifica- 


tion agreement. 
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I have listened and noted carefully the opening statement. The 

opening statement adds nothing to the statement of the facts as they 
15 existed in May of 1962, Accordingly, Your Honor, I would like 

at this time to move for a dismissal of the case on the following grounds, 
My grounds are: 

First, that on the basis of the opening statement, the indemnity 
agreement which is dated October 5, 1957, was the written arrange- 
ment between the parties that superseded all oral indemnifications 


which the opening statement relies upon as having occured on September 


25 and September 27th. 

Will the Court please indulge me for a few minutes to give this 
background: Count 1 of the suit at bar claims that the plaintiff is en- 
titled to a judgment for $20,000 based upon a written agreement, To 
that count, a motion for summary judgment was filed but was not ar- 
gued because plaintiff sought leave to amend to add a second count. We 
consented. | 

We filed a motion for summary judgment to the second count, 
which alleged the oral indemnification and with respect to that second 
count, the oral indemnification appears to have been on September 25, 
September 27, eight or ten days before the written indemnity agreement 
was signed, and it was that motion for summary judgment that was ar- 
gued here in May. 

In the second count, there is in Paragraph 7 I believe reference 

to the word "thereafter" oral agreement was made. Paragraph 
7 alleges that the defendant signed a written agreement on October 5, 
agreeing to indemnify and save harmless the plaintiff and that if a 
commission payment were to be required because of the sale of the 
property, the defendant would pay it. | 

Paragraph 8 says, "At that time" -- referring to the October 5 
indemnity agreement -- "At that time and at other times thereafter the 
defendant and his attorney stated to the plaintiff that if a payment were 
required, that the defendant would pay it." 
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Now, it was that word "thereafter" that Your Honor felt created 
a record that should give the plaintiff the opportunity to prove any con- 
tract with any consideration if they were going to reply upon an indem- 
nity agreement that was after October 5. 

Following Your Honor's ruling in May, an extensive deposition 
was taken in July of 1962 and no contract appeared in that extensive 
deposition of the plaintiff. 

Now, we could have filed and had prepared a further motion for 
summary judgment but thought that the better way to handle it would be 
to let the case be pre-tried and let them raise everything they could on 
their opening statement and move at this time. 

17 With respect to the pre-trial of the case, Your Honor, the pre- 
trial order is perfectly clear because we insisted upon fixing the date 
of any oral indemnity agreement, and the dates are fixed as September 
25 and September 27. There is no oral indemnity agreement that is 
contended for in the pre~trial order after the written agreement of 
October 5, notwithstanding this Court's overruling of the motion in May, 


giving them the opportunity to prove if they could any contract after 


October 5. Depositions were taken. The pre-trial does not contend that 
there was any agreement after October 5. 

Now, Mr. McMenamin gives the impression that Mr. Murray was 
just a friend who got embroiled and got hurt in the process and that 
isn't fair, the people who profited ought to pay and not the innocent by- 
stander. That isn't a correct statement but really isn't a part of my 
motion to dismiss, but I think it is interesting to observe that the in- 
terest that Mr. Murray had -~ which came out in the trial before Judge 
Holtzoff in which he was held liable -- Mr. Murray was interested in 
seeing this sale made by Parkwood to Lichtman because it was only in 
that way that Mr. Murray could consummate his negotiations to sell 
his own property to Parkwood, Orsinger. Mr. Murray, at the time, 
was the owner of the Holmes’ Bakery property and the way he had 

worked out disposing of that was to Mr. Orsinger but Orsinger 
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couldn't buy it unless he got rid of the Kedrick Building. So it was to 
his great interest, and by an investment of $100,000 he made a profit 


of $300,000 in a short time by turning over the Holmes property to 
Mr. Orsinger. That is just to avoid the inference from Mr. McMenamin's 
statement that this was just a friendly gesture and that the plaintiff got 


hurt in the process. 

The October 5 indemnity agreement which is attached to and made 
a part of the complaint, Your Honor, attached as an exhibit expressly 
provides that indemnification is upon an express condition. And it is 
interesting to observe all the efforts being made to establish an oral 
arrangement to escape from this condition. 

The condition appears on page 2 -- well, if Your Honor will look 
at that Exhibit 1, there are only two sentences that you need read. In 
the opening paragraph on page 1, the last sentence says, "Tt is our 
further understanding, as is evidenced by your signature hereon noting 
your approval hereof, that my indemnity aforesaid is not operative in 
the event that facts should be proven in the event of a suit involving a 
claim for a commission which materially changes, in legal effect, the 
situation as is presented hereinafter." 

And we go from that to the next to the last paragraph or the last 
full paragraph on page 2, the next to the last sentence which sets forth 
the facts upon which Mr. Lichtman relied in giving the indemnity: 

"Mr. Murray also stated that he at no time had the right to, nor did he 
authorize Weinberg or Bush, orally or in writing, to attempt to find a 
purchaser or lessee for the property." 

It is precisely because of Mr. Murrays representation that he did 
not have any authority nor did he at any time hire or authorize Weinberg 
and Bush to attempt to find a purchaser for the property that the indem- 
nification was given. 

And then Judge Holtzoff -~ and the file with Judge Holtzoft's find- 
ings is here, and it appears on page 279 of the transcript of proceedings 
before Judge Holtzoff in Civil Action 342-58 at the trial, third day, 
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October 27, 1960. The Court said: "The evidence is overwhelming and 
the Court finds that the defendant Murray, purporting to act as agent 
of Parkwood, hired or retained the plaintiff to act as a broker in order 
to procure a purchaser for the building; and that thereupon the broker 
presented the matter to Lichtman, interested him in the property, sub- 
mitted to him data and information concerning it, had a number of con- 
ferences with him, and offered the property to him at the purchase 
price of $795,000, with the thought that $20,000 would constitute the 
broker's commission and the balance would accrue to the owner." 
The Court also said: "The Court finds that while the defendant 
Murray hired the plaintiff as broker, Murray in fact had no authority 
to do so and had not been empowered by Parkwood to engage the plain- 
tiff or anyone else for the purpose.” 


That is the judicial finding which is 180 degrees off from the 


representation upon which this indemnity is given, that is, that he at 
no time authorized Weinberg and Bush orally or in writing to attempt 
to find a purchaser. 

Now, in view of that violation of the term of the indemnity agree- 
ment, the question arises, What can be made of the oral discussions 
that "you will be saved harmless" or "you won't lose by this" or "we 
will see to it you won't get hurt ?" 

Well, now, in the Court of Appeals, we have the fairly recent 
case of Welch versus Sherwin, with which Your Honor may be familiar. 
In that case, the plaintiff sued for an attorney's fee based upon a 
written contract with a creditors' committee of an insolvent corpora~ 
tion. The contract provided that the committee assume responsibility 
for the payment of the lawyer's fee. The committee contended, however, 

when they were sued, that prior to the written agreement for the 
payment of their fee, they had had an understanding with the lawyer 
that they would pay it only if the corporation didn't assume the obliga- 
tion and pay it. And when the lawyer sued for his fee, the trial court 


found that the written agreement was subject to the earlier discussion 
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that the committee would not be liable if the corporation had assumed 


to pay, and the evidence showed the corporation had assumed aE had 


not actually paid it. 

Now, the Court of Appeals reversed in that case and, I think, 
finally clarified the law in the District of Columbia with precision as 
to whether or not any oral arrangements antedating a written agreement 
can be used to modify or in any way change the terms of the written 
agreement. | 

The Court said at 300 Fed. 2d 716, decided February 8, 1962: 
"Where parties enter into a written contract, their rights must be con- 
trolled thereby, and, in the absence of fraud or mistake, all evidence 
of any contemporaneous oral agreement on the same subject matter, 
contradicting, varying, modifying, or adding to the terms of the written 
agreement is inadmissible. * * * The written contract merges all 
previous negotiations and is presumed, in law, to express the final un- 
derstanding of the parties." 3 

22 Now, to the extent therefore that the opening statement of yooamsel 
for the plaintiff relies upon any oral agreement for indemnification ante- 
dating October 5, the case of Welch versus Sherwin is on all fours and 
they would be precluded from doing so and the right to recovery. 

To the extent that there may be now some effort again since May 
of 1962 to contend some oral agreement after October 5, 1957, the pre- 
trial order is clear that the oral agreement contended for is the Septem- 
ber 25 and September 27 discussions. There is no other contract being 
sued on and relying upon the opening statement and admitting everything 
that is said in the opening statement for purposes of this argument, this 
action should be dismissed. 

Thank you, Your Honor. 


* 


ST-A 
ARGUMENT IN OPPOSITION TO ORAL MOTION 


BY MR. McMENAMIN 

MR. McMENAMIN: May it please Your Honor, in answer to this 
motion, I might state that in substance and just capsulizing everything 
that counsel says, his whole argument is based on a merger. In other 
words, that the oral contract merged with the written contract. | 

We argued that for over an hour before Your Honor the last time 
we were before Your Honor on motion for summary judgment on each 
side. There is an extensive four to five page memoranda in the file in 


which we set out the cases showing that mergers should not apply in 


this case. 

Without going into many of them again and even taking the Welch 
case, this is entirely distinguishable from it because the oral contract 
is not the same as the written one and, therefore, it cannot merge. The 
oral contract was all inclusive in that Dr. Lichtman, the defendant, 
stated that "I will indemnify you for any kind of payment that you might 
have to pay,” and we only have to go to Dr. Lichtman's own words both 
in his deposition in the previous case, Civil Action 342-58, and in his 
testimony at the trial of the previous case -- and we intend to, in this 
trial, make those statements part of the record in this case and in sub- 
stance they will state this: that each time Dr. Lichtman was asked, 
Was there a discussion before the contract was signed, the contract for 
the purchase of the property, regarding commission? Each time, most 
assiduously, Dr. Lichtman said, I wasn't a commission we talked about 
at all; it was in the sense of a moral obligation or a payment. I stated 
that if any payment might have to be paid to Bill Bush of Weinberg and 
Bush, I will pay it. : 

And these are Dr. Lichtman's own words. 

Now, on the written indemnification, and that was drawn up by Dr. 

24 Lichtman, that specifically states to commissions and it states in there 
for the payment of commission. So that they are not the same and they 


cannot merge. 
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Also, counsel has brought up, both in our previous time when we 
were before the Court and also in the pre-trial order, whereby they 
relied upon a lack of consideration for the written indemnification con- 
tract. Their theory was that since the written one was given about eight 
days after the signing of the contract, that it was past consideration and, 
therefore, not valid consideration. 

Many, many cases state — and I have references to them in my 
memorandum that was previously filed — which state that a previous 
oral contract cannot in any event merge with a later written contract if 
the later written contract is not good, that is, being for a lack of con- 


sideration. 


Now, they have got to blow one way or the other. If they blow hot 


and cold at the same time, they can't do that. If they are to say that 
there is no consideration for the second contract, then the first oral 
contract can't — and all the cases say that it cannot — merge. 

Furthermore, the contracts cannot merge because they don't cover 
the same thing. The oral contract, as we say, is most all inclusive 
whereas the written contract is narrowed down to commission. 

Although I won't go into and cite each one of Dr. Lichtman's 
statements in his deposition and statements given in the trial, I shall if 
Your Honor wishes me to. As a matter of fact, some of the statements 
are stated verbatim in the previous memorandum filed in here alluding 
to the various parts from where it was taken. 

Therefore, I say that his whole argument for dismissal is based 
on merger and Your Honor has already decided previously that these 
matters did not merge, and that the trial should go forward. 

MR. BRESS: May I say just one more word? 


REBUTTAL ARGUMENT IN SUPPORT OF MOTION 
MR. BRESS: As far as the two points just made: the first is that 
there can't be a merger because you cannot merge unless the two things 
are identical. If the two things are identical, you don't need a merger. 
This is the precise problem that was involved in Welch against Sherwin. 


57-C 


There was a slight variance thought to make something different and the 
court held that that was the precise kind of situation where the prior 
different oral agreement was merged in and could not be used to modify 
the written agreement because it dealt with substantially the same sub- 
ject. | 

The second point he makes is to our contention of no considera- 
tion in the written contract of October 5. I think that argument falls of 
its own weight because that is the very contract upon which this' suit 
was filed. Plaintiff relies upon that contract. ; 

THE COURT: Anything more? 

MR. McMENAMIN: I just want to state further, Your Honor, that 
by the very wording which counsel has just cited from the Welch case, 
it is stated it must be on the same subject matter, and these are to 
some extent different subject matters and cannot be merged. : 


ORAL RULING OF THE COURT 


THE COURT: The Court will grant the plaintiff's motion to dis- 


miss. 
MR. BRESS: Defendant's motion, Your Honor. 


THE COURT: The defendant's motion to dismiss. 
MR. BRESS: Thank you, Your Honor. 


[ Filed November 27, 1963] 


MOTION TO RECONSIDER AND SET ASIDE THE 
GRANTING OF DEFENDANT'S MOTION TO DISMISS 
MADE AT CLOSE OF PLAINTIFF'S OPENING STATEMENT 


Plaintiff asks the Court to reconsider and set aside the granting 
of the Defendant's oral Motion to Dismiss, made by Defendant at the 
close of Plaintiff's opening statement, for the reasons set forth in the 
case of Bessie C. Lampka vs. Wilson Line of Washington, Inc., U.S. 
App. D.C., case No. 17705, decided November 21, 1963. In that case 
the court reversed a directed verdict made at the close of appellant's 
opening statement. In the decision the court stated that "at the close 
of a plaintiff's case a defendant may move to dismiss, Fed. R. Civ. 

P. 41(2)(b)." By implication, a motion to dismiss cannot be granted at 
the end of an opening statement, since the opening statement may be 
waived entirely. 

The exact wording of the Court of Appeals in this respect is as 
follows: 

"The Federal Rules of Civil Procedure provide various 
means for summary disposition of litigation. A defendant may 
first challenge a plaintiff's claim by attacking the complaint for 
failing to state facts on which relief may be granted. Fed. R. 
Civ. P. 12(b). Motion for summary judgment may also be made 
before trial. Fed. R. Civ. P. 56(b). At the close of a plaintiff's 
case a defendant may move to dismiss, Fed. R. Civ. P. 41(2)(b), 
or for a directed verdict, Fed. R. Civ. P. 50(a); and at the close 
of all the evidence a motion for a directed verdict may be made 
again. Fed. R. Civ. P. 50(b). Dismissal after the opening state- 
ment is not specifically authorized in the Rules but is a vestige 
of practice before the Rules were adopted. 

Since the opening statement may be waived entirely, grave 
doubt arises whether, if a complaint states a cause of action, an 
opening statement can so dilute the formal pleading as to afford 


a basis for summary disposition." 
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Because of the foregoing statement of the law in such cases, and 
the state of the record in this case including all pleadings, pretrial 
statements and memoranda, it is respectfully requested that this Hon- 


orable Court reconsider the action taken herein and set aside the de- 


cision which granted defendants Motion to Dismiss. 
Respectfully submitted: 


/s/ Joseph A, McMenamin, 
Attorney for Plaintiff 


[Certificate of Service] 


TRANSCRIPT OF HEARING ON MOTION 


Washington, D. C. 
Friday, December 6, 1963 


THE DEPUTY CLERK: Murray versus Lichtman, 

THE COURT: You may proceed. 

ARGUMENT IN SUPPORT OF MOTION BY MR. McMENAMIN 

MR. McMENAMIN: May it please the Court, Your Honor, this is 
the plaintiff's motion to request Your Honor to set aside the granting 
of defendant's motion to dismiss which Your Honor granted at the close 
of the plaintiff's opening statement. : 

It is admitted, Your Honor, that in certain cases the Court might 
have the right and authority to take such an action that was taken, but 
it is most respectfully stated that it is completely contrary to the 
general rule and certainly should not have been done in this particular 
case for reasons which I hope to be able to outline to Your Honor. 

Your Honor, in many of the authorities, including 88 Corpus Juris 
Secundum, page 555, it is stated as a general rule that a motion to dis- 
miss is premature when nade before the close of plaintiff's evidence. 

Further along in 88 Corpus Juris Secundum, page 560, this lan- 
guage is stated: "On a motion for dismissal or nonsuit, the evidence 
is considered most favorably for the plaintiff and interpreted most 
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strongly against the defendant, and the Court takes the plaintiff's evi- 
dence as true and gives him the benefit of every inference, presump~ 
tion, or intendment on the evidence." 

And at 88 Corpus Juris Secundum, page 584, itis stated: "Asa 
general rule, the Court cannot, either on its own motion or that of de- 
fendant, dismiss the case before plaintiff has completed the presenta~ 
tion of his proof." Andinthat, they cite a District of Columbia case, 
Tate v. Brawner, 58 Atlantic 2d 307, a 1948 case where a similar method 
was tried over in our other Court, and the Court of Appeals stated that 
it should not be done. 

Probably the latest statement in this respect was in the case 


cited in our motion, which is Lampka v. Wilson Line of Washington, Inc., 
No. 17705 of the Court of Appeals,decided November 21, 1963, in which 
the Court stated: "The Federal Rules of Civil Procedure provide 


various means for summary disposition of litigation. * * * At the close 


of a plaintiff's case a defendant may move to dismiss, Federal Rules 
of Civil Procedure 41(2)(b) * * * Dismissal after the opening statement 
is not specifically authorized in the Rules but is a vestige of practice 
before the Rules were adopted." 

Then the Court makes this statement: "Since the opening state- 
ment may be waived entirely, grave doubt arises whether, if a complaint 

states a cause of action, an opening statement can so dilute the 
formal pleading as to afford a basis for summary disposition."" And 
then it goes on and gives the guide lines in the case of Best v. the Dis- 
trict of Columbia, 391 U.S. 411, which was really interpreting a motion 
for a directed verdict which was made at the close of the evidence of 
the plaintiff. In that, the Court held the power of the trial court to 
direct a verdict -- no, that waan't so -- to direct a verdict upon open- 
ing statement is exercised improperly if the statement leaves doubt as 
to facts or permits conflicting inferences, and the plaintiff is entitled 
to the benefit of all inferences that may be drawn from his counsel's 


statements. 
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Now I most respectfully state to Your Honor that in this case, 
there are certainly three and possibly four questions of fact that must 
be decided and if Your Honor were to take the likely inferences from 
the opening statement, a motion to dismiss would not lie, certainly not 
at this time. 

First of all, there was the question of whether or not there was 
an oral contract of indemnification entered into by the parties on 
September 25 and September 27, 1957. 

Now, that's a question that has been disputed because it was 
stated in the complaint and denied in the answer. 

Another question is what were the terms of the oral contract ? 
Were they so broad as to be all inclusive, that is, to cover any kind of 
a payment that the plaintiff might have to make, including a payment 
arising out of a court [tort] ? That is a question of fact that would 
have to be determined by a trier of the facts. 

Then, another question would be, Did the parties assent or agree 
that the subsequent written agreement signed on October 5th, 1957, 
should merge the oral agreement? In other words, did an integration 
take place by their agreement? And that is a question of fact that 
would have to be determined. 

Merger, it has been held, is largely a matter of intention of the 
parties. I cite Your Honor the case of Whiddon v. General Mills, Inc., 
1961, 347 Southwestern 2d, page 7, and at 17A Corpus Juris Secundum, 
page 450, Section 381, it is stated: "It has also been held that whether 
oral exchange between offeror and offeree or a subsequently executed 
written instrument covering the same subject constitutes the contract, 
so that all previous oral representations are merged into the written 
instrument, is a matter of the intention of the parties * * *" 

We find here that if we are to go into some of the facts -- and 

I am not going to go into too many of them but just enough to 
show, if I can, to Your Honor that there is a que stion here regarding 


whether there was an intent of the parties to merge here -~ I want to 
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state that the written agreement, dated October 5th, 1957, states on its 
very second line, it says it relates to the commission, "that I will in- 
demnify and save you harmless from any claim for commission." 

Now, the oral agreement was an indemnification to pay not for 
the payment of a commission but any payment at all. In other words, 
all inclusive. 

THE COURT: Why wasn't this incorporated in the written docu- 
ment ? 

MR. McMENAMIN: Apparently, it wasn't the intention of the 
parties to do it, Your Honor, because -- 

THE COURT: Does it make any sense to dicker over a contract 
for three weeks and then say, Well, we signed a contract but we left 
these things out;it all relates to the subject matter but we had an oral 
agreement on this? Does that make any sense ? 

MR. McMENAMIN: Your Honor, it is a question of fact as to 
whether it's sense or not. It is something that might have been deter- 
mined after a full trial of the facts. Maybe it would make sense after 
hearing all the witnesses and all the different ramifications of this 
case. 

Now, I would like to state, in order to show Your Honor -- and 
if Your Honor will just bear with me for a very short statement given 
by the defendant in a deposition given in the previous case which has 
been alluded to -- to show you that the defendant did not have in mind 
at the time, and I am talking about when the oral agreement was given, 
did not have in mind the payment of a commission; he had in mind 
something entirely different. 

I read from his deposition which was taken March 31, 1958. This 


question was asked: 


"Question: At the time the contract was concluded, where did 


that meeting take place, Dr. Lichtman?" That was the contract for 
the purchase of this property. 


"Answer: In my office. 
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"Question: Who was present? 
“Answer: My attorney, Mr. Ammerman, Mr. Murray, Mr. 


Orsinger, and myself. 


"Question: Prior to the time the contract was executed, was 


there any discussion between any of you present with reference to the 
payment of a commission to Weinberg and Bush ? 

"Answer: Prior to that time? 

"Question: At the time, at the time of your conference at which 
the contract was signed. 

"Answer: There may have been some statement made at ‘that 
time, if it wasn't at that time, it was later and what we referred to was 
not a commission." 

And then in the trial that was held -- and I read from the second 
day of trial, page 215 -- the defendant was on the stand and he was 
asked the question: 

"Question: When the contract was amended and agreed upon on 
September 27, 1957, is it not a fact that the matter of payment of a 
commission to Weinberg and Bush came up and was discussed ? 

"Answer: May I ask a question? Is that fair? In order that I 
clarify my own thinking, there is a question of the term, Your REESE 
that Iam not sure." 

Then after a little back and forth statement between the witness 
and the judge, the question was further put: 

"Question: My question is, when you came to sign the contract 
of September 27, 1956, was or was not the matter of the ye of 
a commission to Weinberg and Bush discussed? 

"Answer: Well, I stand where I stood before, Mr. Earnest. IT 
don't want to fence with you. 

10 "Question: Well, I will stick first to the question as put, com- 
mission. Was there any such discussion had? 

"Answer: No, there was no discussion of commission, Mx. 


Earnest. 
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"Question: Did either you or Max Ammerman say at that time 
that if any commission were due, that you would pay it? 

‘Answer: There was a time that it was said that if a payment 
were to be required, that we would pay it. 

"Question: Yes, sir. 

"Answer: WhenI say 'we,' I mean here myself and Mr. Ammer- 
man as my attorney, representing me, speaking for me." 

So that it is corroborative of the plaintiff's case, made by the 
defendant in previous sworn testimony that he was not talking about a 
commission, the same thing that is stated in the written agreement, 
at the time he made the oral agreement. 

If Your Honor pleases, there is another point and I think a very 


significant and important point of fact that would have to be decided 


here in deciding whether or not it was a merger, and that is this: 
whether or not the rights of the plaintiff had vested in the original oral 
contract. 

11 In 17A Corpus Juris Secundum, 452 at page 381, it is held that 
rights that are already vested, an oral agreement does not merge into 
a written one unless it is executory on both sides. If performed on one 
side, these rights are vested and there is no merger. 

Now, in this case it was not executory on both sides at the time 
that the written agreement was entered into eight or nine days after 
the original oral agreement. 

As was stated in the opening statement -- I don't know if I can 
give the exact wording -~ but it was not until an indemnity agreement 
had been given to the plaintiff and only then did he take the contract 
over to the sellers to get them and induce them to sign the contract for 
the sale. In other words, he then executed and did what he had been 
asked to do so that when the contract was signed on the 27th, the plain- 
tiff had done everything that was required of him so far as he was con- 
cerned; then his part of the contract was executed whereas the indem- 
nitor's part was still executory. If they are not both executory, they 


cannot merge. 
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I might say, Your Honor, I have read over and studied the briefs 
in the Welch case that has been relied on so much by the defendant here 
and I most respectfully say to Your Honor that that case is very mis- 
leading; the facts are not anywhere near the same as here. In that 

case, Welch got a written contract and at the very same time 
that he was getting the written contract from a creditor's committee, 
he then had statements with some of the signators who were members 
of the committee and, according to their testimony, they said, Well, 
we won't use this written contract because the corporation -- we are 
going to be the directors of the corporation and the corporation will 
assume the debts so that we won't be personally bound. 


Now, that was executory on both sides and it was a simultaneous 


giving. This was nothing like that; this was a contract which was 
given eight days before the written contract, which is of a different 
subject really. 

So, we have diversity in subject. We also have the fact that on 
the one side, it was already executed and the other side still executory 
and, therefore, it could not merge. 

We most respectfully ask Your Honor to set aside your previous 
ruling and let this case go on for trial. 

Thank you. 

ARGUMENT IN OPPOSITION TO MOTION BY MR. HILMER 

MR. HILMER: If it please the Court, Mr. McMenamin's first 
point is that there may be some lack of authority in the Court to dis- 
miss after opening statement. The case which he himself relies on 

most heavily, the recent Lampka case in the Court of Appeals, 
itself states that a directed verdict on plaintiff's opening statement 
may be justified in some cases. I submit this is such a case. 

In the Lampka case, there was a personal injury action and the 
court found that both the original pleading and the pre-trial statement 
and the opening statement stated a cause of action. 
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Here we have not a personal injury action but an action on an 
indemnity agreement in which both the original pleadings and the pre- 
trial statement and the opening statement were all subject to fatal de- 
fects. 

I don't want to repeat what Mr. Bress stated in his argument, 
Your Honor, but you will recall that the written agreement became in- 
operative, according to its own terms; but the only other agreement 
alleged was a prior oral agreement, 

Mr. Bress said, Assume the facts as stated by Mr. McMenamin 
in his pleadings in the pre-trial statement and in his opening statement, 
assume all of the inferences reasonably to be drawn therefrom, he 
still doesnt state a cause of action as a matter of law in view of the 
later written contract which became inoperative. 

Before passing to the point of the power of the Court to grant a 

dismissal after opening statement, it is interesting to note that 
in the lawsuit out of which this lawsuit grew, namely, the lawsuit by 
Weinberg and Bush against the sellers, the buyers, and Mr. Murray, 
Mr. Bress there in behalf of Dr. Lichtman and Mr. Ammerman was 
also a party defendant, moved before Judge Holtzoff for a dismissal 


after opening statement and Judge Holtzoff granted that motion; and 


that was affirmed on appeal by the Court of Appeals. 

So that within the framework of this very litigation, Your Honor, 
there is ample precedent affirmed by the Court of Appeals for dis- 
missing after opening statement. 

With respect to the question of merger, we submit that is not in 
these circumstances a question of fact; that it is indeed a question of 
law. Both the alleged oral indemnity was an indemnity and the written 
indemnity was indeed an indemnity. The subject matter was precisely 
the same: an alleged indemnification by Dr. Lichtman in favor of Mr. 
Murray. 

The only difference that Mr. McMenamin is striving to arrive 
at is some kind of unconditional indemnity. He wants to get away from 
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the condition that is stated in the written agreement and he tries to 


get away from it by alleging an earlier unconditional indemnity. That 
is the only difference in subject, Your Honor, whether it is conditional 
15 or unconditional. He is trying to get away from the writing. 

Now, in the Welch case -- and this only restates what is long 
established in the law -~ you can't vary a written agreement by parole 
evidence where there is no ambiguity, no fraud, no overreaching; and 
as a matter of law, not a question of fact, the Court said, quoting from 
earlier decisions: "The written contract merges all previous nego- 
tiations and is presumed in law to express the final understanding of 
the parties" -- citing United States Supreme Court decisions, Your 
Honor, and all sorts of other decisions. : 

This is too well established, it seems to me, to be ed The 
so-called questions of fact which Mr. McMenamin is now trying to 
pring into this case, Mr. Bress said, assume there was an oral in- 
demnity, assume all the inferences you like, as a matter of law, you 
couldn't even admit evidence of these prior alleged oral agreements. 

Your Honor, I think it would have been a waste of time to have 
proceeded further when the Court could as a matter of law, and prop- 
erly did, dismiss after opening statement. 

We have submitted an order, Your Honor, which looks to the 

16 formalizing of Your Honor's decision and looks to the denial of 
the present motion. 
REBUTTAL ARGUMENT IN SUPPORT OF MOTION 

MR. McMENAMIN: Your Honor, that is the very fact that must 
be determined that there was a difference between the ree cnee 
and the oral contract. 

I might point out to Your Honor that in the Welch case, which is 
relied on so much, that case went all the way through trial before a 
judge and before a jury, and it was then decided finally at the end of all 
of the evidence. I most respectfully request that we get the same con- 
sideration. 3 
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ORAL RULING OF THE COURT 

THE COURT: The Court will deny the plaintiff's motion. 

MR. McMENAMIN: Your Honor, on the order, will Your Honor 
follow Rule 52(a) and submit findings of fact and conclusions of law ? 

THE COURT: The Court decided this case upon the record of 
the Court, that is, the Court jacket and counsel's opening statement. 
The Court makes no findings of fact and conclusions of law. It is the 
record before the Court on which the Court's opinion is predicated. 

(Whereupon, the hearing on motion was concluded.) 


[ Filed December 6, 1963] 


ORDER AND JUDGMENT 
This cause having come on for trial before the Court sitting 
without a jury on Tuesday, November 26, 1963, and, after opening 
statement was made on behalf of the plaintiff, the defendant moved for 
a dismissal of the complaint and the amendment thereto, and after oral 
argument thereon by both counsel and after consideration of the plain- 
tiffts opening statement, the pleadings, the findings and conclusions of 


this Court in Weinberg & Bush, Inc, v. Murray, et al., 188 F. Supp. 
263, affirmed in Murray v. Weinberg & Bush, Inc., 293 F. 2d 158, the 


Pretrial Examiner's Statement herein and the authorities cited by 
counsel, and the Court being of the opinion that the complaint and 
amendment thereto, considered together with the aforesaid findings 

and conclusions, the Pretrial Examiner's Statement herein and plain- 
tiffts opening statement, contain no valid claim for relief against the 
defendant, the Court orally announced its decision from the bench, 
granting the defendant's motion to dismiss the complaint and the amend- 
ment thereto, and upon consideration of plaintiff's subsequent motion 

to reconsider and set aside said decision and defendant's opposition 
thereto, it is by the Court this 6th day of December, 1963, 
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ORDERED, that the complaint and the amendment thereto be and 
the same are hereby dismissed, and judgment herein is hereby entered 


in favor of the defendant Irving S. Lichtman, and it is further — 
ORDERED, that plaintiff's motion for reconsideration of said 


dismissal be and the same is hereby denied. 


/s/ Tamm 
Judge 
[Certificate of Service] 


[ Filed December 30, 1963] 


NOTICE OF APPEAL ; 

Notice is hereby given this 30th day of December, 1963, that 
Jerome S. Murray, Plaintiff hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court entered on the 6th day of December, 1963 in favor of Irving s. 
Lichtman, Defendant against said Jerome S. Murray, Plaintiff. 


/s/ Joseph A. McMenamin — 


Attorney for Plaintiff 
* OK x 
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STATEMENT OF QUESTIONS PRESENTED 
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Should the Trial Court, hearing the case without a jury, have 


granted the defendant's oral Motion To Dismiss made at the conclu- 
sion of plaintiff's opening statement when the opening statement was 
made at the request of the trial judge and when the statement out - 
lined questions of fact raised in the pleadings regarding the making 
of oral and written contracts of indemnity? : 


II 


Do two oral contracts of indemnity, broad in scope, merge with 
a later written contract of indemnity, narrower in scope, when the 
facts show that it was not the intention of the parties to have them 
merge and that the rights of the indemnitee on the oral contracts had 
become vested by virtue of his having performed his part of the oral 


agreements prior to the signing of the narrower written contract? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant filed a Complaint in the United States District Court 
for the District of Columbia (J.A. 1). An Amendment To Complaint 
was also filed (J.A. 26). Jurisdiction in that Court is based upon Title 
11, Section 306, District of Columbia Code (1961 Edition). A final 
Order of Dismissal was entered in the court below (J.A. 68), upon oral 
motion of appellee (defendant) made at the termination of appellant's 
(plaintiff) opening statement. Notice of Appeal was filed (J.A. 69). 
Jurisdiction in this Court is based upon Title 28, United States Code, 
Section 1291. | 


2 
STATEMENT OF CASE 


Appellant filed a Complaint against the Appellee in two parts. 
The first part, which was the first cause of action, alleged that the Ap- 
pellee entered into 4 written contract of indemnity on October 5, 1957, 
whereby the Appellee, Irving S. Lichtman, agreed to indemnify Jerome 
S. Murray, the Appellant, and save him harmless from any payment of 
a commission that might arise out of the sale and purchase of a certain 
parcel of real estate known as the Kedrick Building in Washington, Dis- 
trict of Columbia (J.A. 1). The second cause of action alleged that the 
Appellee made an oral contract of indemnity with the Appellant on Sep- 
tember 25 and September 27, 1957, whereby the Appellee, Irving S. 
Lichtman, agreed to indemnify and to save the Appellant harmless from 
any loss of or any payment whatever that he may have to make arising 
out of the sale and purchase of the Kedrick Building (J.A. 26, 45). These 
oral agreements were broad in scope, were all inclusive, and were not 
confined to the payment of a commission only. 


The facts upon which Appellant, as plaintiff below, bases his case 


are as follows: 


Sometime in early summer of 1957, the Appellee became interested 
in a lease-purchase of the Kedrick Building, a property located at 1801 
K St., N.W., Washington, D. C. (J.A. 46). The Appellee is a dentist and 
also the president of a large real estate corporation known as Disc, Inc. 
(J.A. 46). He had offices in the said Kedrick Building. In August of 1957, 
a corporation known as Parkwood, Inc. bought the said Kedrick Building 
(J.A. 46). Parkwood then negotiated a lease with the American Chemical 
Society to occupy the said building. In the meantime, a Mr. William 
Bush of the real estate firm of Weinberg & Bush, Inc. had approached 


Dr. Lichtman for the purpose of selling the property to him ata purchase 
price of $795,000.00 (J.A. 24, 25). 


Jerome S. Murray, the Appellant, plaintiff below, was a real estate 
investor but not a broker and he did not hold a broker's license (J.A. 46). 
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As a long time friend of Victor J. Orsinger, President of Parkwood, 
Inc., he undertook to advise and help Orsinger improve and manage the 
said Kedrick Building. After the American Chemical Society lease 
came into being, Dr. Lichtman became interested in purchasing the 
building outright from Parkwood, Inc. (J.A. 46), and the parties began 
to negotiate, using the Appellant, Jerome S. Murray, as a go-between. 
On September 25, 1957 the Appellant, Murray, was in Dr. Lichtman's 
office. Also present at that time was H. Max Ammerman, Dr. Licht- 
man's attorney. Mr. Ammerman was also representing the Appellant, 
Jerome S. Murray, on some other matters at that very time (J A. 47). 
William G. Althoff, a real estate broker, and the son-in-law of J erome 
S. Murray, Appellant, was also present. At that time Dr. Lichtman 
handed Murray a written contract which Lichtman had prepared, offer - 
ing to purchase the said building from Parkwood, Inc. for $775,000.00, 
instructing Murray to take said contract to Parkwood's office (J.A. 47). 
Appellant told Appellee that Victor J. Orsinger, President of Parkwood, 
Inc., had insisted that he wanted $775,000.00 clear in order to sell the 
building. The Appellant, Jerome S. Murray, then told Irving S. Licht- 
man, Appellee, that William Bush of the real estate firm of Weinberg 


and Bush, Inc. was a friend of his and asked how he, Bush, was going 


to come out in the deal. Both Dr. Lichtman and his attorney, H. Max 
Ammerman, then stated that they did not believe that William Bush was 
entitled to any money in the deal; that they had only discussed the pos- 
sibility of a lease-purchase agreement with Bush sometime previously 
(J.A. 48), but that Bush had told them that the building could be pur- 
chased for $795,000.00 (J.A. 48). The Appellant then stated that since 
he was using his good offices and influence with Parkwood, Inc. in the 
proceedings, he was afraid that he might be caught in the middle and 
become responsible for any payments that might have to be made to 
Bush of Weinberg and Bush, Inc. At that time the Appellee, Irving Ss. 
Lichtman, told Murray that he need not worry, that if any payment of 
any kind had to be made to Bush, that the Appellee would pay it and that 
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the Appellee would save Murray, the Appellant, harmless in all respects 
(J.A. 48). The Appellee stated that from a moral standpoint Bush may 
be entitled to some payment, possibly $5,000.00 (J.A. 49), and that he, 
Lichtman, the Appellee, would undertake the payment thereof. 


With this assurance of indemnification, the Appellant, Murray, 
then took the said contract, calling for the payment of $775,000.00 to 
Victor J. Orsinger, the President of Parkwood, Inc. Orsinger then 


made some changes on the contract and inserted a sales price of 
$800,000.00 and then asked Murray, the Appellant, to take it back to 
Lichtman. Murray took the changed contract back to Lichtman on Sep- 
tember 27, 1957. Lichtman said that he would not pay the $800,000.00 
for the building but would pay $775,000.00, net, no commission (J.A. 48). 
Murray again asked Lichtman about William Bush's rights and Murray's 
role in the whole proceedings. At this time on the morning of Septem- 
ber 27, 1957, Irving S. Lichtman, the Appellee, again told Murray that 
Murray didn’t have to worry at all, just to get this deal through and he 
would save him harmless (J.A. 49). 


Again acting upon this further assurance of indemnification, Mur- 
ray then arranged for Orsinger, President of Parkwood, Inc., to meet 
with Dr. Lichtman at his office that afternoon. At this time the deal 
was concluded and a contract was entered into between Irving S. Licht- 
man and Parkwood; Inc. to purchase the said building for $775,000.00 
(J.A. 49). 


More than a week later, on October 5, 1957, Irving S. Lichtman, 
the Appellee, prepared a written letter of indemnification, indemnifying 
Murray from the payment of any "commission" which might have to be 
paid arising out of the purchase of the said building. This letter, signed 
by both the Appellee and the Appellant, is labeled Exhibit 1 and attached 
to the Appellant's Complaint (J.A. 5). 


Weinberg and Bush, Inc. then sued Irving S. Lichtman, H. Max 
Ammerman, Parkwood, Inc. and Jerome S. Murray, for a commission 
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of $20,000.00 arising out of the sale of the building. A supplemental 
pleading, alleging breach of warrant of authority was filed against 
Jerome S. Murray alone. In preparing for the defense of this suit, it 
was agreed between the parties that they would present a united front 
against the plaintiff (J.A. 50) Weinberg and Bush, Inc., and that the de- 
fendants would not file any cross claims against each other (J aie 50). 
This proposition was proposed by H. Max Ammerman, who, in the 
meantime, had become a co-purchaser of the real property, that is, 
on the settlement date, October 15, 1957, the deed was made to Irving 
S. Lichtman and H. Max Ammerman, as Grantees (J.A. 51). : 


After that original suit had been filed against the Appellant, Ap- 
pellee and the co-defendant, Parkwood, Inc., and while the parties de- 
fendant were holding conferences in preparation for trial, the Appellee, 
Dr. Lichtman, again stated to the Appellant, Murray: "Don't you worry; 
you have been indemnified and you can't get hurt" (J.A. 51). 


On the very same day that Irving S. Lichtman and H. Max Ammer- 


man acquired the said property, to wit, October 15, 1957 for $775,000.00, 
they transferred title of the said property to Disc, Inc. for the sum of 
$820,681.00 (J.A. 52). Lichtman was president and Ammerman was also 
an officer of Disc, Inc. While the case of Weinberg and Bush, Inc. a- 
gainst Lichtman and the other defendants was pending trial, both Licht- 
man and Ammerman told Murray that he had nothing to worry about be- 
cause they had transferred the property to Disc, Inc, and that certain 
funds in the amount of $20,000.00 were set aside for the payment of the 
claim of Weinberg and Bush, Inc., if they won that case (J.A. 52). Upon 
termination of that case, the court awarded a judgment in favor of Wein- 
berg and Bush, Inc. only against Jerome S. Murray, in the amount of 
$20,000.00, for breach of warrant of authority. The court's decision 
was in favor of the other defendants. Murray appealed but the judgment 
below was sustained. Murray then paid the judgment and costs and made 
demand upon Lichtman to be indemnified. Lichtman refused to pay Mur- 
ray the $20,000.00 and costs. Murray then filed suit against Lichtman on 
his indemnifications. 3 
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After complaint and answers had been filed in the instant case, 
both parties filed for summary judgments (J.A. 12, 19). After a hear- 
ing on these motions, the Court denied both parties’ motions for sum- 
mary judgment (J.A. 33). The case then came on for trial before the 
Court without a jury. At the outset, counsel for Appellant asked the 
Court if the Court wished an opening statement to be made. The follow- 
ing ensued (J.A. 45): 

‘MR. McMENAMIN: Does Your Honor wish an opening 
statement? 
"THE COURT: Ihave been exposed to this case about 

three minutes, during which time I read the pre-trial 

order only. I think an opening statement is desirable 

under the circumstances.” 

Counsel for Appellant then made an opening statement setting out, 
among other things, the matters outlined above (J.A. 45 -52). At the con- 
clusion of the opening statement the counsel for Appellee made a motion 
for dismissal. This was opposed by counsel for Appellant but the Court 
granted Appellee's motion for dismissal at this time without hearing any 
further evidence. 


Counsel for Appellant made a motion for the Court to reconsider 
its order of dismissal, setting out the provisions of the recently decided 
case of Lampka v. Wilson Line of Washington, Inc., _—*U..S. App. D.C. 
___, 325 F. 2d 628, Case No. 17705 (decided November 21, 1963). The 


Court overruled Appellant's counsel's motion to reconsider the motion 


to dismiss. Counsel for Appellant then asked if the Court would follow 
Rule 52(a) and submit findings of fact and conclusions of law but the 
Court denied this request and stated: 
"The Court decided this case upon the record of the Court, 

that is, the Court jacket and counsel's opening statement. 

The Court makes no findings of fact and conclusions of 

law. It is the record before the Court on which the Court's 

opinion is predicated” (J.A. 68). 

An order of dismissal was entered (J.A. 68), from which order 


the Appellant now appeals. 


q 
RULE INVOLVED 
Federal Rules of Civil Procedure 


"Rule 41. Dismissal of Actions. 


"(b) INVOLUNTARY DISMISSAL: EFFECT THEREOF. 
For failure of the plaintiff to prosecute or to comply with. 
these rules or any order of court, a defendant may move for 
dismissal of an action or of any claim against him. After: 
the plaintiff has completed the presentation of his evidence, 
the defendant, without waiving his right to offer evidence in 
the event the motion is not granted, may move for a dismis- 
sal on the ground that upon the facts and the law the plaintiff 
has shown no right to relief. In an action tried by the court 
without a jury the court as trier of the facts may then deter- 
mine them and render judgment against the plaintiff or may 
decline to render any judgment until the close of all the evi- 
dence. If the court renders judgment on the merits against 
the plaintiff, the court shall make findings as provided in 
Rule 52(a). Unless the court in its order for dismissal 
otherwise specifies, a dismissal under this subdivision and 
any dismissal not provided for in this rule, other than a dis- 
missal for lack of jurisdiction or for improper venue, oper- 
ates as an adjudication upon the merits." : 


STATEMENT OF POINTS 


1. The Court erred in granting Appellee his oral motion to dis- 
miss at the conclusion of Appellant's opening statement and in holding 
that the pleadings, with the Pre-trial Examiner's Statement did not con- 
tain a valid claim for relief because at this point of the proceedings, 
the Appellant was entitled to the penefit of every inference and presump- 
tion. 


2. There was no merger of two oral contracts of indemnification 
with a subsequent written contract because it was not the intent of the 
parties to have them merge and the Appellant's rights had already vest- 
ed in the oral contracts before the written agreement was signed. 


3. The Lower Court should have permitted the plaintiff to put on 


evidence of his case as alleged in the opening statement which would 
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have raised issues of fact to be determined concerning whether or not 
there were valid, oral, all inclusive contracts of indemnity made between 
the parties; whether or not it was the intention of the parties to have the 
said oral contracts merge with a subsequent written contract, narrower 
in scope; and whether the Appellant had already performed all of his 

part of the agreement made in the oral contracts sufficiently to have his 
rights vested therein prior to the signing of a subsequent written contract, 
thus preventing a merger of the agreements. 


SUMMARY OF ARGUMENT 


Appellant filed pleadings in this case which were formally answered 
by Appellee raising clear issues of facts. The pleadings withstood the 
test of motions for summary judgments which were made and argued by 
both sides and which were denied by the Lower Court. The Appellant had 
the right to waive an opening statement at the beginning of the trial but 
upon the specific request of the trial judge, an opening statement was 
made outlining the theory of the plaintiff's case. In that opening state- 
ment counsel for Appellant told the Court how the Appellant became in- 
volved in proceedings regarding the sale of a certain parcel of real es- 
tate to the Appellee by a corporation known as Parkwood, Inc. and how 
the Appellee, in order te procure this said real property at a lower price, 
prevailed upon the Appellant to use his influence and good offices with 
the seller, the said Parkwood, Inc.; how the Appellee gave two oral con- 
tracts of indemnification to the Appellant, stating that he would save him 


harmless for any kind of payment that Appellant might have to make, be- 


cause of the proceedings, to a certain real estate firm known as Weinberg 
and Bush, Inc., in order to induce the Appellant to exert his efforts with 
the seller to consummate the sale of the said real property at a lower 
price than that offered through Weinberg and Bush, Inc. Appellant fur- 
ther stated how the said real estate firm of Weinberg and Bush, Inc. sued 
all parties involved and was suc cessful in procuring a judgment in the 
amount of $20,000.00 against Appellant for breach of warrant of authority, 
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arising out of the proceedings involving the sale of the said real prop- 
erty; that Appellant paid this judgment and costs; that Appellant made 
demand upon Appellee for reimbursement under the contracts of indem- 
nity; and that Appellee refused to pay Appellant for his losses or indem- 
nify him in any manner according to the terms of the contracts of in- 
demnity previously given, despite the fact that Appellee gained $20,000.00 
in the deal and Appellant lost $20,000.00 through the proceedings. 


The Court should not have directed a verdict of dismissal at this 


time because there were issues of facts that had to be decided and the 
law is well settled that the benefit of every inference must be given to 
the plaintiff in determining whether the opening statement is sufficient. 
The evidence offered must be viewed in a light most favorable to the 
plaintiff, and it can be granted only where, after all the doubts are de- 
cided for the plaintiff, there is clearly no cause of action. | 


The theory of Appellee's case was that certain oral contracts of 
indemnification given by the Appellee to the Appellant at the time that 
the sale of the real estate was consummated were merged with a cer- 
tain written contract, narrower in terms, given later. Appellant claims 
that the oral contracts were for a valid consideration; that they were 
all-inclusive, indemnifying the Appellant and saving him harmless for 
any payment that he might have to make to the real estate firm of Wein- 
berg and Bush, Inc., arising out of the proceedings; that the said oral 
contracts did not merge with a subsequent written contract much nar- 
rower in terms, because it was not the intention of the parties to have 
the said oral contracts merge with the written contract. In addition, 
the Appellant maintains that when the sale of the real estate was con- 
summated the rights of the Appellant became vested because he had 
performed and executed everything that was required of him as his part 
of the agreements of indemnification and accordingly his rights under 
the oral contracts became vested and could not merge with a subsequent 
written contract, narrower in form, unless it was expressly agreed be- 
tween the parties to have a merger of the contracts. Appellant denies 


any such agreement to merge. 
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ARGUMENT 
I 
It Was Error to Grant the Motion For Dismissal 
At the Close of Plaintiff's Opening Statement 

It was error to grant the motion for dismissal at the close of the 
plaintiff's opening statement when the statement raised definite infer- 
ences and questions of fact as to whether any oral agreements were 
made by the Appellee to the Appellant; the extent of the oral agreements; 
and whether or not it was the intent of the parties to merge the said oral 


agreements with a subsequently signed written agreement. 


In this case the opening statement was made at the specific re- 
quest of the trial judge (J.A. 45), sitting without a jury, and was designed 
to acquaint the Court with the plaintiff's version of the case to prepare 
the Court for the reception of evidence to be presented and adduced by 
the plaintiff in proving his cause of action. Counsel for Appellant mere- 
ly intended to outline to the Court the theory of the case to place the 
Court in a favorable state of mind to receive the plaintiff's evidence. 


There is no requirement in law that the plaintiff present his case in de- 


tail in his opening statement or that he submit evidence by which he 


hopes to prove his case. Malloy v. Providence Hospital, 111 U.S. App. 
D.C. 244, 296 F.2d 366 (1961); Best v. District of Columbia, 291 U.S. 
411, 415, 54 S.Ct. 487, 78 L. Ed. 882. In his opening statement, counsel 
for Appellant outlined the facts leading up to the sale of the Kedrick 
Building, related the oral statements of indemnification made on Septem- 
ber 25 and September 27, 1957 and also related the written indemnifica- 
tion, which referred to a commission only, made on October 5, 1957. He 
also described further references and oral statements of indemnification 
made by the Appellee to the Appellant pending the trial of the case of 
Weinberg and Bush, Inc. versus the Appellee and Appellant and other de- 
fendants (J.A. 51), and he told of the reference to certain funds being set 
aside and held by Disc, Inc., to pay any judgments that may be incurred 
in the case (J.A. 52). Counsel for Appellant made reference to certain 
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excerpts from depositions and fromthe transcript of the case of the ex- 
act language recited by the Appellee, Irving S. Lichtman, when referring 
to his statement that if any payment had to be made to Weinberg and 
Bush, Inc. that he would pay it and that what he discussed was not so 
much the payment of a "commission" but that he would make any pay- 
ment that had to be made. In substance, counsel for plaintiff outlined a 
theory of the case which showed that the Appellee, as defendant, had 
made all-inclusive oral indemnifications as well as the limited written 
statement of indemnification; that the Appellee gained $20,000.00 by ox 
means of the proceedings and that the Appellant, acting upon the prom- 
ises of indemnification, put himself in a position whereby he eventually 
lost $20,000.00, thereby providing ample consideration for the said con- 
tracts of indemnification; and that the Appellee had failed to make good 
on his promises of indemnification and had not paid the Appellant for his 


losses incurred. 


This Honorable Court in the case of Lampka v. Wilson Line of 


Washington, Inc.,___—*U..S. App. D.C. , 325 F.2d 682, Case No. 
17705, supra, outlined various means for s summary disposition of litiga- 
tion as provided by the Federal Rules of Civil Procedure. Among other 
things, this Court stated: 

"Dismissal after the opening statement is not specifically — 


authorized in the rules but is a vestige practiced before » 
the rules were adopted. 


"Since the opening statement may be waived entirely, grave 
doubt arises whether, if a complaint states a cause of ac- 
tion, an opening statement can so dilute the formal plead- 
ings as to afford a basis for summary disposition." 
In that case this Court went on to say that although a directed verdict on 
ete opening statement may be justified in some cases, that the 
mpka case was not such a case. It is urged upon the Court that this 
also is not such a case. A motion for dismissal should not have been 
granted at the end of the opening statement made to the Court because 
of the many and varied questions of fact which arose and which were 
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presented by means of the pleadings and the opening statement so made. 


This Court decided in the case of Lucas v. Hamilton Realty Cor- 
poration, 70 App. D.C. 277, 105 F.2d 800 (1939), that summary disposi- 
tion should not be exercised if the opening statement leaves any doubt 
as to the facts or permits conflicting inferences. The law dictates that 
the Lower Court must carefully weigh the plaintiff's opening statement 
and give any benefit of the doubt to the plaintiff in determining the legal 


sufficiency of the statement; and any favorable inferences which might 
be drawn by the statement must be decided in favor of the plaintiff. The 
rule and the standard for the Court to follow has been fully set out by 

the United States Supreme Court in the case of Best v. District of Colum- 
bia, 291 U.S. 411, 415-416, 54 S.Ct. 487, 78 L. Ed. 882 (1934), supra. 


In the Best case the Supreme Court held that although the Trial 
Court has the power to direct a verdict for the defendant on an opening 
statement, nevertheless, the power is not properly exercised if the open- 
ing statement leaves doubt as to the facts or permits conflicting infer- 
ences. The Court held that where uncertainty arises either from a con- 
flict of testimony or because fair-minded men may honestly draw differ - 
ent conclusions from the facts, the questions should be settled by a jury, 
or, as in the instant case, by a judge sitting in place of the jury. 


From the pleadings in the instant case and from the opening state- 
ment, it appears that some of the questions of fact that are disputed and 
that must be decided as facts ina trial upon a full hearing of the evidence 
are the following: 


1. Were oral contracts of indemnification entered into 
by the parties on September 25 and September 27, 1957, 
or on either of those dates? 


What were the terms of the said oral contracts? 


Were the said oral contracts so broad as to be all- 
inclusive, to cover any kind of payment that might have 
to be made by the indemnitee? 
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Did the indemnitor agree to indemnify the indemnitee 
on a claim for breach of warrant of authority? 


Did the parties agree that the oral contracts should 
merge with the subsequent written agreement which — 
covered the question of "commission" only? 


Had the indemnitee performed his part of the oral — 
agreements thereby acquiring vested rights prior to | 
and preventing a merger of the oral agreements with 


any subsequent written contract? 


All of these questions arose out of the facts and the pleadings in 
the case and since at this point all inferences must be resolved in favor 
of the plaintiff, it is respectfully urged that the Trial Court committed 
error in dismissing the case immediately after the opening statement 
of the plaintiff. : 


Il 


There Was No Merger of the Oral Contracts 
With the Subsequent Written Contract 


"Merger" is largely a matter of intention of the parties. Whiddon 
v. General Mills, Inc., 347 S.W. 2d 7 (1961). 


In 17A Corpus Juris Secundum 415, Section 381, it is stated that: 


"Tt has been held that whether oral exchange between offeror 
and offeree or a subsequently executed written instrument 
covering the same subject constitutes the contract, so that 
all previous representations are merged into the written in- 
strument, is a matter of the intention of the parties." 


In 3 Corbin on Contracts 281, Section 584, it is stated: 
"Even if two agreements are between the same two parties 


and deal with the same subject matter in some respects, 
they may still be separate and wholely independent." 
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In the same volume, 3 Corbin on Contracts, at page 216, Section 
573, the question is stated thusly: 

"Did the parties assent to a particular writing as the com- 

plete and accurate ‘integration’ of the contract?" 

At page 283, Section 585 of the same volume, it is stated that such 
writings do not always state the entire bargain and that the parties may 
merely omit one of the promises or warranties actually made. The 
writer goes on to say that no supposedly implacable "parole evidence 
rule" should close the door to proof that there was such an omission. 


Reference is made to the affidavit of the Appellant filed in this 
cause (J.A. 14-18) which gives clear indication that there was no intent 
on his part to merge the oral contracts with the subsequent written con- 
tract. The Appellee fully corroborates this theory that there was no 


merger, by his own statements made at several different times (J.A. 20, 


21, 22, 62, 63, 64). 


The Appellee, Lichtman, claims that the written contract which 
he and Appellant signed on October 5, 1957, indemnified the Appellant 
only if a "commission" had to be paid arising out of the sale of the real 
estate (J.A. 5-9). The Appellant maintains that in addition to this lim- 
ited indemnification which applies only to a "commission", the Appellee 
also indemnified the Appellant and stated that he would save him harm- 
less from the making of any kind of a payment that had to be made aris- 
ing out of the sale of the said real estate; and that two separate contracts 
of indemnification were made orally on September 25 and September 27, 
1957. The Appellant claims that the consideration for these oral con- 
tracts of indemnification was the $20,000.00 difference between a 
$795,000.00 sale price which would have had to be paid by the Appellee, 
dealing through Weinberg and Bush, Inc., and the $775,000.00 sale price 
which was consummated by dealing directly with the seller through the 
Appellant. It is apparently not denied by any of the parties that the Ap- 
pellant, to some extent, controlled the situation in this real estate trans- 
action. At least he had some influence with the seller; and the purchaser, 
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Appellee, prevailed upon Appellant to use his good offices and influence 
to bring the negotiations to fruition. 


An examination of several statements made by the Appellee in the 
trial and in the depositions of Civil Action No. 342 -58, Weinberg and 
Bush, Inc. v. Jerome 8S. Murray, et al, which was the case where Wein- 
berg and Bush, Inc. sued the Appellant, Appellee and Parkwood, Inc., 
clearly corroborates the theory of Appellant in this case, namely, that 
the contracts did not merge. : 


At the trial of that case the Appellee, Lichtman, was asked the 

following question (J.A. 20, 63): 
"@. When the contract was amended and agreed upon on Sep- 

tember 27, 1957, is it not a fact that the matter of payment 

of a commission to Weinberg and Bush, Inc. came up and 

was discussed?" : 
After some discussion between the witness, counsel and the judge, Dr. 
Lichtman answered (J.A. 21): 


"A. No, there was no discussion of commission, Mr. Earnest. 


"Q, Did either you or Max Ammerman say at that time that 
if any commission were due, that you would pay it? 


"A There was a time that it was said that if a payment were 
to be required, that we would pay it. 


"Q. Yes, sir? 


‘A, And when I say ‘we’, I mean here myself and Mr. Ammer- 
man as my attorney, representing me, speaking for me." 


Further corroboration of the Appellant's theory of the case is 
found in the statements made by the Appellee ina deposition made in 
the said Civil Action No. 342-58. Questions and the Appellee's answers 
were as follows (J.A. 21, 22, 62, 63, 64): 

"Q. Prior to the time the contract was executed, was there 


any discussion between any of you present with reference 
to the payment of a commission to Weinberg and Bush? 


"A. Prior to that time? 


16 


"@, At the time, at the time of your conference at which 
the contract was signed? 


"A, There may have been some statement made at that 
time, if it wasn't at that time, it was later and what we 
referred to was not a commission. 


"Q, How was it referred to, Doctor Lichtman? 


"A. Substantially in the context of the possibility that there 
might have been some moral obligation to Mr. Bush that I 
would like to expand on the -- 


"@Q. (Interposing) Answer my question; moral obligation 
on the part of whom? 


"A, Of myself.” 


* * * * * 


‘THE WITNESS: The morality did not involve my obliga- 
tion as it relates to the payment of a commission, but from 
time to time, Mr. Bush had presented proposals to me, and 
I felt that it would be good business perhaps to consider 
him here, even though the purchase was concluded on a 
totally different basis than we had ever discussed it with 
him. Beyond that, he and his family were patients of mine, 
and I didn't want to have any tensional status between us, 
put more significantly than that, there had been rumbling 
regarding a legal action and it was my feeling that perhaps 
it would be advisable, within the context of the people in- 
volved, to make a move in the direction of stopping such 
rumblings through the route of a payment, not of a commis- 
sion, but of a payment.” 


The foregoing statements made by the Appellee are references to 
discussions he had with the Appellant just prior to and at the time of the 
signing of the real estate contract when Appellee bought the Kedrick 
Building. It should be noted that the Appellee insisted that the payment 
to which he was referring, which might have to be made to Weinberg 
and Bush, Inc., was not for the payment of a "commission" but was for 
a "payment". It can thus be seen that the reference at this time was to 


a different subject matter than the one made in writing on October 5, 


1957, which referred only to the payment of a "commission". Appellant 
urges that in the trial of the case at bar it would be shown that the oral 
contracts of indemnification made on September 25 and September 27, 
1957, were all-inclusive and guaranteed that the Appellee would reimburse 
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the Appellant for any payment of any kind that he would have to are in 
the future arising out of these dealings and that the parties did not in- 
tend to have the contracts merge. The statements of the Appellee also 
show that he did not intend to have the oral contracts and the written 
contract merge. : 


The Appellant calls attention to another fact which would sort 
the merging of these contracts. On September 25, 1957 when the Appel- 
lant received the oral contract of indemnification from Appellee, he pro- 
ceeded to carry out the request of the Appellee and use his influence 
upon Parkwood, Inc. to sell the property for $775,000.00. The Appellant 
continued to exercise his good offices and influence again on September 
27, 1957 when he was given further assurances of indemnification. The 
contract was signed on September 27, 1957 to transfer the property from 
Parkwood, Inc. to Lichtman, the Appellee. At this time the Appellant, 
Murray, had done everything that was requested of him and his rights 
became vested, that is, Murray had performed and executed his part of 
the agreement made between him and Appellee. An oral agreement does 
not merge into a written one unless it is executory on both sides. If per- 
formance has been completed on one side, those rights are vested and 
there is no merger. 17A Corpus Juris Secundum 452, Section’ 381. 


After argument on motion for rehearing, counsel for Appellant 


asked the Trial Court to make findings of facts and conclusions of law 
(as provided in Rule 52(a) and as required under Rule 41(b)) but the 
Court refused (J.A. 68). Appellant contends that the Trial Court was 
also in error in failing to follow the Federal Rules of Civil Procedure. 
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CONCLUSION 


The Appellant respectfully submits that the action of the Trial 
s erroneous by granting a dismissal on the pleadings and the 


Court wa 
opening statement and that said order should be reversed with direc- 


tions to grant the Appellant a trial so that he may have his day in Court. 


Respectfully submitted, 


JOSEPH A. McMENAMIN 


821 - 15th Street, N. W. 
Washington, D. C. 


Counsel for Appellant 
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(i) 
QUESTIONS PRESENTED 
In the opinion of appellee, the questions presented are: 


1. Did the court below err in holding that the parol evidence 
rule bars evidence of an alleged unconditional oral indemnity, where 


a few days later the parties entered into a written conditional indem- 


nity agreement on the same subject matter? 


2. Did the court below err in granting a motion to dismiss on 
the opening statement, where: (1) The motion was in the nature of a 
renewal of a motion for summary judgment; (2) The obstacle to grant- 
ing summary judgment had been removed; and, (3) The opening state- 
ment and record before the court failed to raise a genuine issue of fact 
to avoid the application of the parol evidence rule, which barred appel- 
lant’s claim. 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA cIRCUIT 
No. 18,409 


JEROME S. MURRAY, 


Appellant, 


v. 


IRVING S. LICHTMAN, 
Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT ce CASE 


On August 29, 1961, appellant Murray filed a complaint against 
appellee Lichtman for alleged breach of a written indemnity agree- 
ment made October 5, 1957, a copy of which was attached to the com- 
plaint (J.A. 1,5). The agreement was to protect appellant against 
claims by Weinberg & Bush, Inc., real estate brokers, arising out of 
appellee's purchase of the Kedrick Building. Appellant had been ac- 
tive in the transaction in behalf of the seller (J.A. 5-6, 46; Appendix 
to Brief, p. 15). By its terms, the indemnity was to become inopera- 
tive if a lawsuit should establish facts materially different from those 
represented by appellant in the written agreement. 
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A vital representation was that appellant Murray did not "author- 
ize Weinberg or Bush, orally or in writing, to attempt to find a purchaser 
or lessee for the property" (J.A. 5, 7). On October 27, 1960, in a suitby 
the brokers against the seller, the buyer and appellant, Judge Holtzoff 


found, contrary to appellant's representations in the written indemnity, 


that appellant had listed the property with the brokers and had authorized 
them to find a purchaser. Weinberg & Bush, Inc. v. Murray, 188 F.Supp. 
263, aff'd 110 U.S. App. D.C. 319, 293 F.2d 158 (1961); Appendix to Brief, 
p. 15-16. 


In the present suit, appellee moved for summary judgment on the 
ground that Judge Holtzoff's findings rendered the indemnity inoperative 
(J.A. 12). Appellant thereupon amended his complaint to set forth a sec- 
ond count, alleging an oral indemnity containing no condition such as that 
in the written agreement. Appellee extended his motion for summary 
judgment to apply to the new second count, on the ground that the alleged 
oral indemnity was superseded by and became merged in the later writ- 
ten agreement of October 5, 1957 (J.A. 19, 26). 


On May 3, 1962 the motion was argued before Judge Tamm. Be- 
cause of certain statements in the amended complaint and in appellant's 
affidavit which suggested that there might have been some oral indemnity 
subsequent to the written agreement, Judge Tamm denied the motion (J.A. 
16-17, 27, 52-54). 


At pretrial,'upon appellee's insistence that appellant specify the 
date or dates of the alleged unconditional oral indemnity, appellant speci- 
fied September 25 and September 27, 1957, both prior to the written 
agreement of October 5, 1957 (J.A. 38, 41-42). The Pretrial Statement 
plainly fixed these dates (J.A. 41 -42), and appellee consented to appel- 
lant's filing a belated further amendment of his complaint to specify both 
September 25 and September 27, 1957 as the dates of the alleged oral in- 
demnity (J.A. 45). Thus, the pleadings and the Pretrial Statement were 
now crystal clear that the alleged oral indemnity on which appellant re- 
lied was prior to the written agreement of October 5, 1957. 
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In this posture the case came up for trial without a jury on Novem- 
ber 26, 1963 before Judge Tamm, the same judge who had denied appel- 
lee's earlier motion for summary judgment in May 1962, when there was 
still some question as to whether the alleged unconditional oral indem- 
nity was claimed to have been made before or after the written indem- 
nity of October 5, 1957. 


Consistent with the amended complaint and the Pretrial Statement, 
appellant's opening statement before Judge Tamm stressed the alleged 
oral indemnity of September 25 and September 27, 1957 (J.A. 48-50). 
The only references to events subsequent to October 5 related, not to 
any new indemnity, but merely to talk about the existing indemnity (J.A. 
51). Indeed, the pleadings and Pretrial Statement precluded any claim 
of a subsequent oral agreement. 


At the conclusion of appellant's argument, appellee cecal to dis- 
miss the action on the ground that, as a matter of law, the alleged oral 
indemnity of September 25 and September 27, 1957 was superseded by 
and merged in the subsequent written agreement of October 5, 1957 and 
that the latter had by its own terms become inoperative. : 


On the basis of the record before the trial court, including the 
amended pleadings, the Pretrial Statement, the findings of Judge Holtzoff 
in the suit by Weinberg & Bush, Inc. and the affirmance of Judge Holtzoff's 
decision by this Court, Judge Tamm granted appellee's motion to dismiss 
the action as a matter of law. On December 6, 1963, Judge Tamm denied 
appellant's motion for reconsideration and entered an order dismissing 
the action (J.A. 68). 


SUMMARY OF ARGUMENT 


This is the classic situation for application of the parol evidence 


rule, which bars a party from varying a written agreement upon which 
the parties have relied by claiming a prior inconsistent oral understand- 
ing on the same subject matter. Here the subject matter was the same -- 
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an indemnity protecting appellant against claims by a broker arising 
out of a real estate sale. The written indemnity was carefully limited 
and conditional, while the alleged oral indemnity is claimed to have 


been unconditional, Thus the terms of the alleged oral agreement were 


different, but the subject matter was the same. The claimed oral under- 


standing plainly contradicts the written indemnity. 


The written agreement was complete. Reasonable men, if they 
had made the claimed unconditional oral agreement, would have em- 
bodied its terms in the written contract. This objective standard, and 
not subjective "intent" to merge, is the test as to whether an oral un- 
derstanding contradicting a later written agreement may co-exist with 
the written agreement. To approve appellant's contention that he should 
be permitted to introduce evidence that the parties did not subjectively 
intend the claimed oral understanding to merge in the writing would of- 
fend the policy of the parcel evidence rule, which assures the certainty 
and enforceability of written contracts. 


Moreover, appellant's claim that the parties intended the alleged 
oral understanding to survive the written agreement presented no genu- 
ine issue of fact. Appellant has never sought to explain why the parties 
did not embody the claimed oral understanding in the written agreement 
or why the parties intended it to survive the written agreement, despite 
the fact that the parol evidence rule had been raised by appellee's earli- 
er motion for summary judgment (denied by the ceurt on another ground). 
The court below properly concluded that the asserted intention of the 
parties not to merge the alleged oral understanding in the written con- 
tract raised no genuine issue of fact. The motion to dismiss after open- 
ing statement was virtually a renewal of appellee’s earlier motion for 
summary judgment. The court below could properly grant the motion 
to dismiss on opening statement, because there was no genuine issue of 
fact and appellee was entitled to judgment as a matter of law. 


5 
ARGUMENT 
L 


THE PAROL EVIDENCE RULE BARS EVIDENCE OF ANY 
ASSERTED ORAL UNDERSTANDING WHICH CONTRADICTS 
OR VARIES THE LATER WRITTEN AGREEMENT 


A. The Subject Matter Is the Same and the Claimed 
Oral Understanding Cannot Contradict or Vary 
the Written Agreement. 

The conditional written indemnity of October 5 was on the same 
subject matter as the claimed oral understanding of September 25 and 
27 -- an indemnity against liability to the brokers arising out of the 
real estate transaction. Under the parol evidence rule, the oral negoti- 
ations and understandings merged in the written agreement, and no evi- 
dence of any oral understanding in conflict with the written agreement 
is admissible. As this Court recently held in Welch v. Sherwin, 112U.S. 
App. D.C. 124, 300 F.2d 716 (1962): 

™(W]here parties enter into a written contract, their : 

rights must be controlled thereby, and, in the absence 

of fraud or mistake, all evidence of any contemporaneous 

oral agreement on the same subject matter, contradict- — 

ing, varying, modifying, or adding to the terms of the writ- 

ten agreement is inadmissible. [Citations] The written _ 

contract merges all previous negotiations and is presumed, 

in law, to express the final understanding of the parties'." 
Appellant makes no claim of fraud or mistake. He attempts to escape 
the rule by asserting that the subject matter of the oral and written 
agreements was different. The alleged oral understanding, he says, 
protected him against liability for "any payment" to the brokers, while 
the written agreement indemnified him against liability for "a commis- 
sion" (Brief, pp. 14, 16). But both the claimed oral understanding and 
the later written agreement on which appellant originally sued (Complaint, 


1 In the suit by Weinberg & Bush, Inc., Judge Holtzoff held Murray liable for 
breach of warranty of authority; he fixed damages in the exact amount of the 
brokers’ commission (Appendix to Brief, p- 16). 


6 


paragraphs 7, 10, 11, 12, J.A. 2-4) were to protect Murray against claims 
by the brokers arising out of the real estate transaction. Murray claims 
that the alleged earlier understanding was broader in scope, but the sub- 


ject matter was clearly the same. As in Welch v. Sherwin, the claimed 


earlier oral understanding "contradicts the plain language of the contract." 
112 U.S. App. D.C. at 125, 300 F.2d at 717. Accord: National Bank & 
Trust Co. v. Becker, 38 Ill. A. 2d 307, 187 N.E. 2d 355, 357 (1962); Chase 
Manhattan Bank v. May, 311 F.2d 117, 119 (C.A. 3, 1962), cert. den. 372 
U.S. 930. Chase Manhattan Bank involved a written guaranty of future 
loans, both secured and unsecured. The Court of Appeals held that the 
trial court properly excluded evidence that the bank orally promised to 
make only secured loans under the guaranty, The Court stated, 311 F.2d 
at 119: 
"The appeliant claims merely that an oral assurance that 

there would be no unsecured loans constituted a defense 

against the otherwise enforceable contemporaneous writ- 

ten promise to guarantee unsecured loans. Thus analyzed, 


the offer of proof was an inadmissible parol contradiction 
of a plain provision of a written contract.” 


Here the oral indemnity plainly contradicts the written indemnity, and 
the parol evidence rule cannct be evaded. 


B. Whether Parties Subjectively Intended An Oral 
Understanding to Survive the Written Agreement 
Is Not the Test; the Test Is Objective, Viz., 
Whether, if the Alleged Oral Understanding Existed, 
Reasonable Persons Would Have Included Its Terms 
in the Writing. 


dn the Writing 
Appellant argues that he shouid have an opportunity to adduce evi- 
dence that the parties did not intend to have the alleged earlier under- 
standing merged in the written agreement (Brief, pp. 14, 17). But under 
the parol evidence rule the test is not one of subjective intent. The test 
is whether, if an cral understanding existed, reasonable persons under 
the circumstances would have included its terms in the written agree- 
ment. This is an objective test and is applied as a matter of law. Wil- 
liston, Contracts (3d Ed. 1961) Sec. 639, p. 1051; Gianni v. R. Russel & 
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Co., Inc., 281 Pa. 320, 126 Atl. 791 (1924); Belvidere Distilling Co. v. 


Reconstruction Finance Corp., 211 F.2d 893, 895 (C.A. 7, 1954); 


Mitchill v. Lath, 247 N.Y. 377, 160 N.E. 646 (1928). The rule is stated 
in Gianni, a leading case: 


‘When does the oral agreement come within the field . 
embraced by the written one? This can be answered by | 
comparing the two, and determining whether parties, 
situated as were the ones to the contract, would naturaily - 
and normally include the one in the other if it were made. : 
If they relate to the same subject-matter, and are so in- — 
terrelated that both would be executed at the same time 
and in the same contract, the scope of the subsidiary 
agreement must be taken to be covered by the writing." 


In Mitchill, another leading case, the New York Court of Appeals held: 


"|. Before such an oral agreement as the present 

is received to vary the written contract, at least three 

conditions must exist: (1) The agreement must inform - 

be a collateral one; (2) it must not contradict express 

or implied provisions of the written contract; (3) it 

must be one that parties would not ordinarily be expected, 

to embody in the writing * * *." : 

The courts hold that judgment may properly be made on the plead- 
ings, where a party pleads an oral agreement which varies or contra- 
dicts a later written contract on the same subject. O'Brien v. O'Brien, 
362 Pa. 66, 66 A.2d 309 (1949); Liberty Petroleum Co. v. California Co., 


114 F.2d 980 (C.A. 10, 1940). 


Especially in cases involving warranty, or guaranty -- analogous 
to indemnity -- the courts apply the parol evidence rule without inquir- 
ing into any question of intent. They hold, as this Court held in Welch 
vy. Sherwin, supra, that, if the oral understanding is on the same subject 
matter as the written agreement, it cannot be admitted to vary OF modi- 
fy the writing. Seitz v. Brewers' Refrigerating Machine Co., 141 U.S. 
510, 517 (1891) (warranty); Williston, op. cit. supra, Sec. 643 ("Where 
the writing contains an express warranty, proof of an additional parol 
warranty is not allowable"); Glackin v. Bennett, 226 Mass. 316, 115 
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N.E. 490 (1917) (warranty); Wilson v. New United States Cattle Ranch 
Co., 73 Fed. 994, 999 (C.A. 8, 1896) (warranty); National Bank & Trust 
Co. v. Becker, supra (summary judgment on guaranty); Chase Manhattan 
Bank v. May, supra (affirming exclusion of proffered evidence varying 
written guaranty); Mortgage Guarantee Co. v. Chotiner, 64 P. 2d 138, 108 
A.L.R. 1080 (Calif., 1936) (error to receive parol evidence that parties 
limited the guaranty). 


Here the written agreement was complete; it clearly defined the 
obligations of the indemnitor. It carefully limited those obligations by 
conditioning the indemnity on Murray's representation that he had not 
listed the property with the brokers. If the parties a few days earlier 
had made an oral indemnity that was unconditional, they would have been 
expected as reasonable men to embody its broad unconditional terms in 
the written contract. 


In the argument on appellant's motion to reconsider the dismissal, 


Judge Tamm incisively applied the objective test described above: 
"THE COURT: Why wasn't this incorporated in the 
written document? 


"MR, McMENAMIN: Apparently, it wasn't the inten- 
tion of the parties to do it, Your Honor, because -- 


"THE COURT: Does it make any sense to dicker 

over a contract for three weeks and then say, Well, we 

signed a contract but we left these things out; it all re- 

lates to the subject matter but we had an oral agreement 

on this? Does that make any sense?" (J.A. 62) 

To adopt the contention asserted by appellant would threaten the 
basic policy of the parol evidence rule, which is to uphold the certainty 
and assure the enforceability of written contracts. Williston, Contracts, 
op. cit. supra, Sec. 631; National Bank & Trust Co. v. Becker, supra, 
187 N.E. 2d at 357; Cargill Com, Co. v. Swartwood, 159 Minn. 1, 198 
N.W. 536, 538 (1924). 
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As stated in the Becker case: 


The rule is founded on the long experience that writ- 
ten evidence is so much more certain and accurate than » 
that which rests in fleeting memory only, that it would be | 
unsafe, when the parties have expressed the terms of 
their contract in writing, to admit weaker evidence to con- 
trol and vary the stronger and to show that the parties in- 
tended a different contract from that expressed in writing." 


In the Swartwood case, the court stated: 


"Without that rule there would be no assurance of the en- 
forceability of a written contract. If such assurance were 
removed today from our law, general disaster would re- — 
sult, because of the consequent destruction of confidence, 
for the tremendous but closely adjusted machinery of 
modern business cannot function at all without confidence. 
in the enforceability of contracts." 


In Welch v. Sherwin, supra, the trial court, sitting without a jury, 


specifically found that the parties orally agreed that the obligations of 
their written contract were subject to a contingency. Even in the face 
of that judicial finding, this Court recognized the policy of the parol evi- 
dence rule and rigorously applied it? 3 


2 Appellant claims that the parol evidence rule does not apply where one party 
to the oral agreement has completed performance, and cites 17A C.J.S. Sec. 381 
as authority (Brief, p. 17). Sucha rule would wipe out the parol evidence rule 
in large areas, including warranties and indemnities. In these fields one party 
customarily delivers an executed consideration, e.g.. the buyer pays the price 
when the claimed oral warranty is made. Actually, the statement in C.J.S. is 
far broader than the cases on which it is predicated. For instance, Simpson Ad- 
vertising Service Co. v. Manufacturers' Ass'n., 300 Mo. 1049, 51 S.W. 2d 1019, 
1024 (1932), cited by C-J.S. Vol. 174, Sec. 381, page 452, note 7, simply holds 
that a claim for quantum meruit on an oral agreement is not barred by a subse- 
quent written agreement which is not inconsistent with payment for work done 
under the oral agreement. Similarly, Fisher County Pipe Line Co. v Snowden 
& McSweeney Co., 143 S.W. 2d 675, 680 (Tex. Civ. App. 1940), also cited in 
C.J.S., holds that where payment was due under an oral agreement for oil sold 
and delivered, the rights of the parties were unaffected by a subsequent writing 
which contemplated that abstracts of title would be furnished, because the writ- 
ing obviously dealt with future sales and not with the completed transaction. 
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Even if a Court Could Properly Inquire Whether the 
Parties Intended the Oral Understanding To Exist 
Side by Side with the Written Agreement, Appellant 
Presented No Genuine Issue of Fact, and the Parol 
Evidence Rule Thus Operated as a Matter of Law. 


The court below did not err, even if it were to be assumed that 
the court could consider whether the parties "intended" the oral and 
written agreements to co-exist. Professor Corbin, on whom appellant 
relies (Brief, pp. 13-14), emphasizes that a court may refuse to hear 
an unsubstantial claim that there was no merger. 

"Bear in mind, however, that throughout the chapter the 

author has warned against the acceptance of flimsy and 

implausible assertions by parties to what has turned 

out to be a losing contract." Corbin, Contracts, § 582, 

p. 459. 

The assertions before the court below were "flimsy and implausible”. 
Appellant has never pointed to any facts to show that the parties intend- 
ed the oral understanding to co-exist with the written agreement which 

it contradicted. No explanation appears in the complaint, or in appel- 
lant's affidavit or memorandum opposing appellee's motion for summary 
judgment (J.A. 14, 29), or in the opening statement (J.A. 45). After the 
summary judgment proceedings, appellant's deposition was taken (J.A. 
54), but appellant's opening statement pointed to nothing in the deposition 
which might explain or support his position. Appellants counsel had no 
satisfactory answer to Judge Tamm's question: "Why wasn't this incor- 
porated in the written agreement?" (J.A. 62). In these circumstances 
the court could properly conclude that the claimed question of intent 
raised no genuine issue of fact, and the parol evidence rule then oper- 


ated as a matter of course. 
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THE COURT DID NOT ERR IN GRANTING THE MOTION 
TO DISMISS ON APPELLANT'S OPENING STATEMENT 

Lampka v. Wilson Line of Washington, Inc., 325 F.2d 682 (C.A. 
D.C. 1963) did not bar the trial court from granting the motion to dis- 
miss on opening statement. In the instant case it was abundantly clear 
that no cause of action existed. When the case was previously before 
Judge Tamm on the motion for summary judgment, he denied the motion 
because the amended complaint and affidavit appeared to claim an oral 
indemnity "thereafter", i.e., subsequent to the written indemnity of Octo- 
ber 5. Judge Tamm recognized that any claimed oral agreement prior 
to October 5 was barred by the parol evidence rule, but held , on the 
basis of the record as it then stood, that plaintiff would not be barred 
from proving, if he could, a subsequent agreement (J.A. 53- 54). At pre- 
trial and in the opening statement it developed that appellant relied, not 
on any subsequent agreement, but on an asserted oral understanding 
prior to the written agreement (J.A. 41, 45, 47-49). Thus, the motion 
to dismiss after appellant's opening statement was virtually a renewal 
of appellee's earlier motion for summary judgment (J.A. 54). Judge 
Tamm, whose familiarity with the case dated back to May, 1962, could 
properly grant such motion, because there was no genuine issue of fact 
and appellee was entitled to judgment as a matter of law, on the basis 
of the parol evidence rule. The Federal Rules of Civil Procedure per- 
mit a renewed motion for summary judgment in comparable circum- 
stances. Moore's Federal Practice (2d ed.) §56.14[2]. | 


Dismissal on the opening statement, which was the equivalent 


here of granting a renewed motion for summary judgment, was wholly 


proper. 
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CONC LUSION 


The judgment should be affirmed. 


Respectfully submitted, 
DAVID G. BRESS 
LUCIEN HILMER 

J. H. KRUG 


839 - 17th Street N.W. 
Washington, D. C. 


Attorneys for Appellee 
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UNI TED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


WEINBERG AND BUSH, INC., ) 
a Corporation, ) 

Plaintiff ) 
v. ) Civil Action No. 342-58 


JEROME S. MURRAY, Parkwood, ) 
Inc., Dr. Irving S. Lichtman, and 
H. Max Ammerman, 


Defendants ) 


October 27, 1960 


* * * * * 


James M. Earnest, James D. Newton, Martin J. Kirsch, and 
Nathaniel Goldberg, Washington, D. C., for plaintiff. 


Joseph G. Dooley, Washington, D. C., for defendant Parkwood, Inc. 
Denis K. Lane, Washington, D. C., for defendant Jerome S. Murray. 


David G. Bress, Washington, D. C., for defendants Dr. Irving S. 
Lichtman and E, Max Ammerman. 


HOLTZOFF, District Judge. 


This is the trial of an action for broker's commission. By a con- 
tract dated September 25, 1957, a building located at 1801 K Street, N.W., 
in Washington, D. C., was sold by the defendant, Parkwood, Incorporated, 
to the defendant Irving S. Lichtman, for the price of $775,000. The plain- 
tiff, a corporation engaged in business as a real estate broker, claiming 
to be the procuring cause of the sale, sues for a commission amounting 
to $20,000. In addition to naming Parkwood, Incorporated, the original owner 
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and vendor of the property, as a defendant, there were also joined as 


additional defendants one Jerome S. Murray, Irving S. Lichtman, and 

H. Max Ammerman. It is claimed that Jerome S. Murray, acting as agent 
of Parkwood, Incorporated, hired or retained the plaintiff to act as broker 
in the transaction; and that if it were the fact, as is claimed by the de- 
fendant Parkwood, that Murray had no authority to do so, it is claimed 
that Murray is liable on an implied warranty of authority. The defendant 
Lichtman, who was named as the purchaser in the contract above referred 
to, and the defendant H. Max Ammerman, who it is alleged was associated 
with Lichtman in the purchase of the property, are joined cn the theory 
that by ignoring the broker, who it is claimed brought about the sale, and 
dealing directly with the owner, thereby inducing the owner tc sell ata 
lower price than originally quoted, with the understanding that no com- 
mission would be payable, they interfered with the contract rights of 
plaintiff. 


At the commencement of the trial, on the basis cf the cpening state- 
ment of counsel for the plaintiff, the complaint was dismissed as against 
the defendants Lichtman and Ammerman, on the ground that no cause of 
action was shown as against them. The Court held that on the facts as 
claimed there was no interference on the part of Lichtman and Ammerman 
with the plaintiff's right to recover a commission from the cwner of the 
property, if the plaintiff was otherwise entitled tc do sc, because nothing 
that Lichtman and Ammerman did could have defeated the plaintiff's 
rights as against the owner. If, as was claimed, Lichtman and Ammer- 
man erroneously represented to Parkwood that they had not been induced 
to buy the property as a result of the plaintiff's efforts, and that therefore 
the plaintiff had earned no commission and none was payable to anybody, 
no cause of action would accrue against them in behalf of the plaintiff. 

If anyone had a right to complain as against Lichtman and Ammerman 
under those circumstances, it was Parkwood, Incorpcrated, because it is 
said to have sold the building at a reduced price in reliance on the mis- 
representations. 
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It is claimed in behalf of the plaintiff that the defendant Murray, 
acting as agent of Parkwood, hired or retained the plaintiff to sell the 
property, or to obtain a purchaser therefor; that thereupon the plaintiff 
presented the idea of buying this property to the defendant Lichtman, fur- 
nished him a considerable amount of data, discussed the matter with him 
on several occasions, quoted a definite price, and induced him generally 
to buy the building. It is further claimed that after the negotiations had 
reached this point, Lichtman ignored the plaintiff in all further steps in 
the matter, negotiated directly with Parkwood, and entered into a con- 
tract with Parkwood whereby he undertook to purchase the property for 
$775,000 net, on the representation that no commission would be ‘payable 


to anybody. The price that had originally been quoted by the plaintiff to 
Lichtman was $795,000, with the understanding that $20,000 was to be a 
commission to the plaintiff and the balance of $775,000 was to be the net 


proceeds to the owner. 
* * * * * 


The evidence is overwhelming and the Court finds that the defendant 
Murray, purporting to act as agent of Parkwood, hired or retained the 
plaintiff to act as a broker in order to procure a purchaser for the build- 
ing; and that thereupon the broker presented the matter te Lichtman, 
interested him in the property, submitted to him data and information 
concerning it, had a number of conferences with him and offered the 
property to him at the purchase price of $795,000, with the thought that 
$20,000 would constitute the broker's commission and the balance would 
accrue to the owner. Lichtman told a representative of the plaintiff that 
he was interested and would make a definite offer. From then on Lichtman 
dealt directly with Murray, who represented the owner, and entered into a 
contract for $20,000 less than the price mentioned by the plaintiff. The 
Court finds as a fact that plaintiff was the procuring cause of the sale in- 
volved in this action. 
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We now come to the question as to the liability for payment of the 
commission. The Court finds that while the defendant Murray hired the 
plaintiff as broker, Murray in fact had no authority to do so and had not 
been empowered by Parkwood to engage the plaintiff or anyone else for 


this purpose. It is well established that an agent--and there is no doubt, 


and the Court so finds that Murray was an agent of Parkwood fer some 


purposes--may not hire a sub-agent without authority to do so. 


* * * * * 


An agent who purports to act pursuant to authority said to be con- 
ferred on him by his principal, but actually exceeds his power, impliedly 
warrants that the requisite authority on his part exists, and is liable for 
damages on the implied warranty. 


* * * * 


In the light of its findings of fact and the applicable principles of 
law, the Court concludes that the plaintiff has earned a commission on 
the sale of this property, but that the defendant Parkwocd is not liable 
therefor, since it did not hire the plaintiff or authorize defendant Murray 
or anyone else to do so and that defendant Murray is, however, liable on 
the implied warranty of authority. Accordingly the Court will render 
judgment for the plaintiff against the defendant Murray for $20,000, and 
will dismiss the complaint as against Parkwood. 
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Before EDGERTON, WASHINGTON and BASTIAN, Circuit Judges. 


PER CURIAM. 


Weinberg & Bush, Inc., appellee in No. 16,148 and appellant in 
No. 16,147, filed its complaint in the District Court seeking to recover 
the sum of $20,000, growing out of a real estate transaction in which it 
claimed to be entitled to a broker's commissicn. The suit was against 
the seller, Parkwood, Incorporated, an appellee in No. 16,147, the pur- 
chasers, H. Max Ammerman and Irving S. Lichtman, alsc appellees in 
No. 16,147, and Jerome S. Murray, appellant in Nc. 16,148. The judgment 
sought against Murray was based on the theory that he had purported to 
act as agent for Parkwood, Inccrporated in the real estate transaction but 
that he was without authority from Parkwocd tc de soa. 


The question whether Weinberg & Bush, Inc. was the procuring 
cause of the transaction was disputed. The trial court found that it was. 
The matter of the authority cf Murray was hotly contested; and, on con- 
flicting testimony, the trial court rendered judgment in favor of Weinberg 
& Bush, Inc. against Murray on the ground that he had acted as agent, with- 
out authority. Murray duly noted his appeal in the case which is now No. 
16,148. 


Insofar as Parkwood, Incorporated was concerned, the court found 
that it did not hire Weinberg & Bush, Inc. ner autherize Murray or any 
one else to do se. Insofar as Ammerman and Lichtman were concerned, 
the court found that no valid claim for relief existed. The court rendered 
judgment in favor of Parkwood, Incorperated and Ammerman and Lichtman 
against Weinberg & Bush, Inc. In order tc prctect itself in the event the 
judgment against Murray was reversed, Weinberg & Bush, Inc. appealed 
in the case which is now No. 16,147. 


We are unable to say that the findings in favor cf Weinberg & Bush, 


Inc. against Murray are clearly erroneous. Accordingly, the judgment 
against Murray, in No. 16,148, is affirmed. 
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It is conceded by Weinberg & Bush, Inc. that if the judgment against 
Murray were affirmed, the judgment against Weinberg & Bush, Inc. in 
favor of Parkwood, Inc. and Ammerman and Lichtman should likewise be 


affirmed. Therefore, the judgment in No. 16,147 is affirmed. 
No. 16,148 affirmed. 
No. 16,147 affirmed. 


